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ACTION. 

1. Single cause of action cannot be split up into several.—A single 
cause of action cannot be split up into several; and the rule applies as 
well when the entire cause of action cannot, as when it can be recov- 
ered in the first action—Firemen’s Ins. Co v. Cochran & Co......... 228 

2. Injury to dog actionable.—A dog is a species of property, for an inju- 
ry towhich an action at law may be maintained; and it is not necessary 
to show that he had pecuniary value.—Parker vy. Mise.. eisai ie ROU 

3. Distinction beiwen detinue and trespass or insane in splitting single 
cause of action.—Trespass, trover, or detinue, at the election of the 
party injured, may sometimes be maintained for the same wrongful act 
to several specific chattels. If he elects to proceed in trespass or tro- 
ver, he is bound to regard the act as indivisible, and cannot afterwards 
split it up into several causes of action ; but if he elects to bring deti- 
nue, he may maintain a separate action for the detention of each chat- 
tel.—Wittick v. Traun 

4. Civil action merged in felony.—: a action to recover damages for 
killing a slave cannot be maintained until there has been a prosecution 
for the felony; and the complaint, therefore, must aver such prosecu- 
tion.—Morton v. Bradley fas s(atoushatotevotsraiozerens7erstare’sccreorerare 


ADVERSE POSSESSION. 

1. Wo adverse possession against United States—Adverse possession 
cannot be set up to defeat or avoid a patent from the United States gov- 
ernment, since there can be no adverse possession against the govern- 
ment itself—Iv rerson  & Nobinson v. Dubose 


inquiring into his coor or the char acter of sae possession, he is = meed 
with all the equitable rights binding on his vendor—Garrett v. Lyle. 


AGENCY. 


1. Agent may sue in his own name, on note given for money of prin- 
cipal lent by him without authority,and payable to himself as agent. 
Ifan agent lends the money of his principal without authority, and 
takes a promissory note for it payable to himself as agent, he may main- 
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AGENCY—contInvED. 
tain an action on the note in his own name, unless it is shown that he 
has been in some way discharged from the liability thus incerred.— 
Bryan et aj. v. Wilson...... Rita misietsem ea et Neratansiss ee cubeigic ke 

2. Notice to agent is notice to principal.—If notice, actual or implied, 
is brought home to an agent or attorney, it is immaterial whether the 
principal had personal knowledge of the fact; since the principal is 
presumed, both at law and in equity, to know whatever his agent knows. 
Uy PU AD, WIG ion 5 seis Keds ewecaesessoweseces 

3. Agent’s authority to accept must be averred.—In declaring against 
the principal, on a bill accepted by his agent, the agent’s authority to 
accept must be averred ; it is not sufficient to allege, that he was the 
agent, and as such agent accepted for the principal—May v. Kelly & 
ME WM PASE Tae octets ve Pe nats aes ix en eins sos orcs saan ere SLC IS eta rdieta araatalal sco pie wicca 

4, Captain of steamboat cannot bind owner by individual acceptance. 
The acceptance of a bill of exchange by the captain and master of a 
steamboat, in his own name as captain, does not bind the owner as ac- 
TOMBS Pert iso ony Wests shore ic’ Gia cs/ eae obiem eG Pele M a sclaeew eee We 

5. Extent of agent’s authority, and liability of principal for his unau- 

thorized act.—The delivery of an account to an agent, for the purpose 

of collecting it, confers no authority to settle it in any other mode; and 
if the agent exceeds his authority, although the principal may ratify 
the act, yet, to avoid it, he is not obliged to give notice that he repudi- 

NGC Tt —-POWell S AGM TV, TACNTY.: 5 .6556is oa cise diese ven sseeseeecies 

Every one who deals with an agent is bound, at his peril, to ascertain 

BADE TENTS MOL MATES EEUUNNOTO9 5 5 5 Seva sts: fo olor sia wierssoia aidan eslaielee eioalers 
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AMENDMENTS. 

1. Amendment of declaration not revisable on error.—The amendment 
of the declaration after issue joined, but before the cause is submitted 
to the jury, is discretionary with the primary court, and consequently 
not revisable on error.—Goldsmith, Forcheimer & Co. v. Picard...... 

2. Provisions of Code allowing amendments as to parties do not apply 
to actions pending when it took effect.—The provisions of the Code 
allowing amendments as to parties (§ 2403) cannot be applied to suits 
which were pending when it took effect—to-wit, on the 17th January, 
1853; and under the old law, where one of several co-plaintiffs was 
dead at the commencement of the suit, there was no authority for drop- 
ping his name at any subsequent stage of the proceedings——Crump et 
TENS ee cine e sce c oem mea ee aise iss oslo s ocis'em eisiarswials.< 

3. Sole plaintiff’s name cannot be stricken out and that of another sub- 
stituted Under the statute authorizing amendments of the complaint 
(Code, § 2403) “by striking out or adding new parties plaintiff, or by 
striking out or adding new parties defendant,” the court cannot allow 
the name of a sole plaintiff to be stricken out and that of another per- 
gon to be substituted.—Leaird v. Moore...............cceeeee eens 

4, But error in amendment may be waived.—If, however, the defendant 
pleads to the amended or substituted complaint, without objecting to 
the leave to amend, or to the amendment itself, he thereby waives his 
right to review on error the action of the court in allowing it—Bryan 
v. Wilson ....... Pies ERRES LRESEECRERME SER OEX oe Peiawnsi nes 
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AMENDMENTS—contTinvgEp. 

5. Fi. fa. on void delivery bond amendabie.—A fi. fa., issued on a void 
delivery bond against the defendants in the judgment and their surety 
on the bond, if it correctly describes the judgment, by its date, amount, 
and names of parties, is neither void nor voidable as to the defendants 
in the judgment, but may be amended by striking out the name of their 
surety on the bond,—Deloach v. The State Bank.................... 

6. Amendment of complaint.—When the wife improperly sues in her own 
name for the recovery of her separate property, the complaint cannot 
be amended by striking out her name and inserting that of her husband. 
PRORCTE LS Woo, ORM WE 515165 a cad sisal era race cso ein wile la evalbtwieie ete Sie a a/ale ares aveseontapece 

7. Amendment of complaint.—When suit is brought in the name of a 
firm, on an open account for goods sold and delivered, if the evidence 
shows that a party not joined was a partner in the firm at the time the 
account was contracted, the complaint may be amended (Code, § 2403) 


437 


532 


by adding his name.—Godbold v. Blair & Co. ........... cece eee -.- 592 


APPEALS. 
1. Acknowledgment of security for costs held sufficient.—Security for 
the costs of the appeal, though given by only one of the appellants, is 
as good as if given by all, since it covers all the costs of the appeal ; 
therefore an acknowledgment of security “ for the costs of an appeal by 
all the plaintiffs except R.”, is sufficient—Crump et al. v. Wallace..... 
2. Code (§ 2132) does not apply to appeals.—Section 2132 of the Code, 
which provides that infants must sue by their next friend, and be de- 
fended by a guardian to be appointed by the court, has reference only 
to suits in the common-law courts of original jurisdiction, and does not 
apply to appeals, which must, therefore, be governed by the rules of 
the common law.—Cook v. Adams............cccccccccccscccccces 
3. Appeal by infant must be swed out by guardian or next friend.— 
When the appellant is an infant, the appeal must be sued out.by his 
guardian, or next friend, who may either give bond to supersede the 
judgment, or security for the costs of the appeal; and where (as in this 
case) the appeal is sued out by the infant in his own name, and errors 
are assigned by attorney, on the fact of such infancy being brought to 
the knowledge of the court by aflidavits, the appeal will be dismissed 
(GEV GEES ULOR hog is Ss satan eects lars 8 tales Shah d oi Sia sie reiehevalacotels a eine oereiete 
4. Sufficiency and approval of appeal bond.—When an appeal is taken 
from a decree of the probate court, under section 1888 of the Code, a 
simple acknowledgment in writing is sufficient security for the costs ; 
and if an appeal bond is taken, which describes the decree with sufficient 
certainty, and which is shown by the judge’s certificate to have been 
approved by him at the time the appeal was taken, this is a substantial 
compliance with the law.—Williams v. McConico................... 
Costs allowable if certificate prima facie shows jurisdiction.—Where 
the certificate of the clerk, appended to the transcript, prima facie 
gives the appellate court jurisdiction of the case, costs are allowable, 
although the case is finally stricken from the docket for want of juris- 
diction—Carey v, McDougald’s Adm’r ...........0... cece eee eeeee 
6. Security for costs held insufficient—Au obligation, on the part of 


ut 
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APPEALS—contTINvep. 
the appellant’s surety, to pay the costs of the appeal “if the judgment 
is affirmed”, is not a compliance with the statute.-Code, § 3041.— 
SW REO acted ne eaaa ne. Ka esve Sa USMS S Re abu uiomeeas 


ARBITRATION AND AWARD. 

1. Jurisdiction of equity to enforce specific performance of awards.—Although 
equity will not compel the specific performance of an award, when the 
damages resulting from the failure to perform are capable of being ex- 
actly measured, and complete redress afforded at law; yet it is not 
enough to bar the interference of equity, that the party may success- 
fully maintain an action at law upon the award—he must be able to 
obtain by a verdict all that it was the object of the award to give him. 
SNkSeY W. SARC os ci ccisises es een ees bas aie lie eatascoct systole Soleies 

2. Bill sustained to enforce specijic performance of award.—Bill filed by partner 
against his co-partuer in a tannery ; alleging arbitration and award of 
partnership transactions, and insolvency of defendart ; and asking an 
injunction, attachment, account, discovery and general relief. By terms 
of award, as alleged, partnership accounts, leather and skins on hand, 
and use of vats, were to be equally divided between the parties: led, 
that the bill might be sustained, independent of the defendant's insol- 
vency, for the purpose of enforcing the specific performance of the award, 
since a court of law could not afford full redress. .........0ceeeeeees 


ASSUMPSIT. 
See TrovER anp CONVERSION, 3. 


ATTACHMENTS. 


1. Damages for suing out attachment—One of the natural consequences of 
suing out an attachment against a merchant, on the ground of fraud, 
would be to injuriously affect his credit and business; such injuries, 


therefore, may be averred in the declaration —Goldsmith, Forcheimer ° 


og ee Feeeicieins's ives ito oe eee atest cise 
2. Clerk of City Court has no power to issue original uttachments.—Although the 
City Court of Mobile is by statute vested with all the powers of the 
several Circuit Courts, except as to actions to try titles to land, yet 
there is no statute conferring authority on its clerk to issue original 
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attachments, which, being a summary remedy in derogation of the com- ° 


moa law, must be specially conferred by statute, or it does not exist ; 
and therefore, where there is a judgment by default, in a suit com- 
menced in that court by such original attachment issued by its clerk, 
the whole proceeding will be quashed on error.—Stevenson y. O'Hara, 
3. Garnishee must answer as to present indebiedness—Under the Code (§ 2517) 
a garnishee is required to answer as to his indebtedness, not only at the 
time of the service of the summons, but also at the time of making his 
answer, and whether he will not be indebted in future by a contract 
then existing ; and judgment must be rendered (§ 2541) for the admit- 


4. Toll-gate keeper may be garnishced—Process of garnishment lies against 


the keeper of a toll-gate belonging to an incorporated plank-road com- 
pany, to subject the money in his hands as the property of the company. 
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ATTACHMENTS—ConrTINvUED. 
5. Act of 1846 giving attachments in chancery.—A bill cannot be sustained 


under the act of February 5, 1846, “ providing for attachments in 
chancery”, when there is no allegation of indebtedness to any specific 
amount, and no affidavit that any particular sum is due.—Kirksey v. 


6. Drawee, before acceptance, liable to garnishment.—A bill of exchange, until 
accepted, does not operate as an assignment of the funds in the hands 

of the drawee, which may therefore be attached by process of garnish- 
ment. (Expressly overruling Connoley v. Cheesborough, 21 Ala. 166; 
though the decision, under the facts, might have rested on its author- 
ity.) Sands & Co. v. Matthews, Finley & Co.............cc eee ee cece 399 
7. Garnishees discharged on answer —Garnishees answered, that the defend- 

ant in attachment, being indebted to their firm in the sum of $2,000, 
agreed to serve them as bookkeeper for the year, at a salary of $1,500, 
payable monthly ; that he was to receive in money only enough to pay 

the necessary expenses of his family, and the balance of his salary was 

to be applied to the liquidation of his said debt ; and that they had paid 

him about $500, which was a reasonable sum, for his family expenses : 
Held, that no judgment could be rendered against the garnishees on 
this answer, cither under the Code (§ 2517) or under the act of 1854 
(Acts 1853-4, p. 26, § 4.).—Hall v. Magee & Reid...............0005 414 
8. Georgia staiute of garnishment construed—The effect of the last proviso to 

the second section of the Georgia statute of the 23d December, 1822, 
(Prince’s Digest, p. 37,) is to require the issue of an execution, and a 
return of “no property found,” before process of garnishment can issue 

to enforce satisfaction of the judgment.—Gunn v. Howell............ 663 
9. Of what record in garnishment case consists.—Where process of garnishment is 
sued out under this statute, to enforce satisfaction of a judgment, the 
record of the garnishment case consists only of the affidavit and sum- 
mons, the return of the officer, the answer of the garnishee, and the 
judgment thereon rendered against him; but neither the judgment 
against the original debtor, nor the execution thereon issued, consti- 
tutes any portion of the record of the garnishment suit, unless incor- 
porated into the judgment against the garnishee, or made part of the 
Pecordl by Vill OORCEMMONG 8s 6 i5\/5 640. oiek awe vido alecan Se mclewees anes 663 
10. Non-joinder of partner, when defendant in attachment, not pleadalte in abate- 
ment.—If an attachment against one partner is levied on the goods of 
the partnership, and the other partner brings an action for damages 
against the attaching creditor, the non-joinder of the defendant in at- 
tachment is not good matter for a plea in abatement.—Roberts v. Heim. 678 


ATTORNMENT. 

1. Attornment of tenant does not destroy landlord’s possession —Attornment to a 
stranger, by the tenant in possession, does not, of itself, destroy or af- 

fect the possession of his landlord.—Doe ex dem. Kennedy’s Heirs v. 
Nore ehs ve kaheeReredekinéu take cteeteeess eenanwaae 364 


BAIL. 

1. Re-arrest of defendant for same offence no discharge of bail.—After the defend- 
ant has been arrested on a criminal charge, and has given bail for his 
appearance at court, the magistrate has no authority, on the supposi- 
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BAIL—conrINveED. 

tion that his bail are insufficient, to cause him to be re-arrested for the 
same offence ; such irregular re-arrest, therefore, is no discharge of his 
wall-—Tagrem et al. v. The State. ........ 0c cesscescscesccccsccces 
Nor subsequent arrest on another charge, nor delivery by another State on requi- 
sition of governor.—The subsequent arrest of the defendant on another 
charge, or his delivery (after escaping from his bail) by the authorities 
of another State on the requisition of the governor, when the demand 
does not seem to be predicated on the same charge, does not discharge 
his bail ; their remedy in such case, i seems, is by application for habeas 


8 


PEM eee cece cee paion ee sana m si shieten sss els tea sees eae scenes 
3. Duress of imprisonment of principal discharges bail —To scire facias on forfeit- 
ed recognizance, it is a good plea by the sureties, that their principal, 
at the time of its execution, “was illegally and by force imprisoned 
and restrained of his liberty, and that under such illegal and forcible 
imprisonment and restraint of his liberty, and to procure a release and 
discharge from such forcible and illegal imprisonment and restraint of 
his liberty, defendants made and subscribed said writing.”—The State 


Fe NN sib a esieiice ceded ercctcssiness psevexcsenies vevebdens 


BANKS. 

1. Construction of acts for liquidation of Planters and Merchants’ Bank of Mobile. 
A judgment obtained in the name of the Planters and Merchants’ Bank 
of Mobile before the surrender of its charter, and afterwards sold by its 
trustees under the act of 1850, is not rendercd dormant by the operation 
of the several acts for the liquidation of the Bank, nor is the purchaser 
required to revive it by scire fucias—DeV endell v. Doe ex dem. Hamilton. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Negotiable note of debtor, taken at or after creation of the debt, not per se payment. 
The taking of a debtor’s negotiable note, at or after the creation of the 
debt, is not a payment or extinguishment of the debt itself, unless there 

" is an agreement so to receive it: in the absence of any such agreement, 

if the note is not paid at maturity, the creditor may sue on the original 

cause of action; and if he produces the note'at the trial, and offers to 
give it up to the defendant, and the evidence shows that it was taken 

“for the pufpose of closing the account on the books”, it is not error 

to instruct the jury that “ the taking of the note does not raise the pre= 

sumption of payment.”—Mooring et al. v. Mobile Marine Dock and 

IL ee Tee Te Tee eT CE Te Eee ee eT eee soe 

Discharge of note by subsequent parol agreement.—A parol agreement be- 


bo 


tween vendor and vendec, made on discovering that the vendor had no 


title to a portion of the land conveyed, to the cflect that the vendee 
should be discharged from the payment of the balance due on the note, 
unless the vendor made him a good title to that portion of the land 
within a reasonable time, is valid, and constitutes a good defence to an 
action on the note to recover the balance.—Ilussey v. Roquemore.... 
3. Acceptance of bill of exchaage must be in writing —Under the provisions of 
the Code (§§ 1532, 1535), no right can accrue to any one from a verbal 
promise to pay or accept a bill of exchange, unless the party to whom 
such promise is made negotiates the bill on the faith of it—Sands & Co 
v. Matthews, Finley &Co........0...eeeeee Rkcka’ (apebisnesiede 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—coyrme ED. 
4. Retention of bill by permission no acceptance-—If the drawee, by permission 
of the payee’s agent, retain the bill for examination from Saturday un- 
til the following Monday, no legal obligation is thereby created against 
him as acceptor during that time (Code, § 1536).................... 399 
5. Drawee, before acceptance, liable to garnishment—A Dill of exchange, until 
accepted, docs not operate as an assignment of the funds in the hands 
of the drawee, which may therefore be attached by process of garnish- 
ment. (Expressly overruling Connoley v. Cheesborough, 21 Ala. 166; 
though the decision, under the facts, might have been rested on its ms 








thority. ....ccceeccsecccececesesee eens Mhawdnacts snsyeisiel aia audiiate oe tle. SOS 
Drawee only can accept, except for honor.—Where a bill of exchange is rd 


rected to a particular person, nobody but the person to whom it is di- 

rected can accept it, except for honor; and therefore, in declaring 

against one as acceptor, a count is demurrable, which alleges that the 

pill was payable at a particular counting-house, but does not aver that 

it was directed in blank, or that it was drawn upon the defendant, or 

that he accepted it for honor, or that.he resided or did business at said 

counting-house.—May v. Kelly & Frazier........... aiaeieiele- aie ste cucerete ROE 
7. Agent's authority to accept must be averred—tin declaring against the prir- 

cipal, on a bill accepted by his agent, tlie agent’s authority to accept 

must be averred; it is not sufficient to allege, that he was the agent, 

and as such agent accepted for the principal..................... ... 497 
8. Captain of steamboat cannot Lind owner by individual acceptance —The accept- 

ance of a bill of exchange by the captain and master of a steamboat in 

his own name as captain, does not bind the owner as acceptor....... . 497 
9, Bill not admissible under common counis, unless proved:—A bill of exchange 

is not admissible evidence under the common counts, unless its execu- 

tion is proved.—May & Bell v. Miller & Co......... Stariiterntues are 
10. Drawer’s name mast be inserted or subscribed —To hold one liable as the 

drawer of a bill, his name must be either inserted in it or subscribed 


a 
— 
or 


11. Negotiable note does not extinguish rent-—The negotiable nore of the diene, 
for the amount of the rent, is not an extinguishment of the rent reserved 
by the lease—Dorrance v. Jones.......... ite aie-eve ln sone sisdietnaceidea OG 


BONDS AND COVENANTS. 
1, Covenant cannot be varied by parol.—The legal effect of a covenant cannot 
be varied by a parol contemporaneous agreement ; as where a vendee, 
with covenants of warranty, agrees by parol to pay an outstanding in- 
cumbrance.—Holley v. Younge. io Dia ovatecnitacs shansyattoass somos Sin woes Oe 
2. Fraud, when good defence at law aun died —The only fraud which can be 
set up at law to avoid the operation of a sealed instrument, is that which 
goes to its execution: fraudulent misrepresentations, on the part of the 
vendee, to the effect that he would not use the deed against his coven- 
antor, are no defence at law.......... i steiasseresinadetays sleaacaeeie .. 204 
3. Bond of indemnity io procure levy of void execution, itself void—A. bond of in- 
demnity given to induce a sheriff to levy a void execution, is itself void, 
and cannot be enforced by suit.—Collier’s Adm’r v. Windham....... . 291 
4, Negotiable note docs not extinguish rent—The negotiable note of the lessee, 
for the amount of the rent, is not an extinguishment of the rent reserv+ 
ed by the lease.——Dorrance v. Jones............ Ne 
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BONDS AND COVENANTS—continvep. 

5. Covenant by continuing partner to pay outstanding partnership debis—On the 
dissolution of a partnership, if the remaining partner, who takes all the 
goods and partnership effects, covenants to become solely responsible 
for the outstanding partnership debts, the covenant is not one of in- 
demnity merely, but binds him to discharge the retiring partner with- 
in a reasonable time from all liability for the debts; and if he dies 
without complying with his engagement, and his estate is declared in- 
solvent, the retiring partner has a claim against the estate to the 
amount of the outstanding debts.—Peacey’s Creditors v. Peacey’s Adm’r. 


CHANCERY. 

1, Riparian propricor may enjoin in equity without first establishing his right at 
law.—Equity will entertain a bill for injunction by a riparian proprie- 
tor, whose title is clear, to restrain a diversion of the water from his 
mill, without requiring him first to establish his right at law, or to al- 
lege that he has been in possession of the land for three years: such a 
bill may well be supported on the ground that complainant cannot ob- 
tain full reparation in an action at law for damages, and, further, be- 
cause the injury may involve the necessity of a multiplicity of suits, 
BERIO Rs OUEIN stearic 5 a's die Wig sae Ss’ ors tayaialora Gaye ichonsve pisioisiatnveieitie siete lore 

2. Laches does not affect plaintiff’ 8 right to enjoin.—In cases where the plain- 
tiff’s right is not clear until established at law, equity will refuse to 
enjoin, if it is shown that he has been guilty of any improper delay in 
applying to tae court ; but this principle has no application, where his 
right is clear, and of such a character as entitles him to ask the inter- 
ference of the court without resorting to law in the first instance. . 

3. Jurisdiction of equity when remedy at law is adequate, specific, and perfect—A. bill 
in chancery, filed by an administrator, or other trustec, to enforce the 
collection of a purely legal demand, for which his remedy at law is ad- 
equate, specific, and perfect—secking no discovery, account, recovery 
of specific choses in action, or particular trust fund—is without equity : 
the mere fact that the proceeds of the demand, when collected, will be 
trust property, does not give equity jurisdiction—Kimball v. Moody. 

4, When wife may come into equity to protect her separate estate—Although the 
husband, as trustee of his wife, having reduced her separate property 
into possession, may interpose a claim at law, when it is levied on, and 
try the right of * mente’ ; yet the wife cannot compel him to do so, and 
may therefore at once apply to a court of equity for the protection of 
her Seotagpeaminig BIA WV ALC Wa NCH NG see's, 70.5 a7s siaiais,ctaie-s siainie eocals ais 

5. Specific execution of contract—Iin the exercise of a sound diserction, equity 
will refuse to enforce the specific execution of a contract in favor of one 
party, when it is uncertain whether he can fulfil the stipulations of the 
contract on his own part; as where (in this case) complainant’s insol- 
vency rendered it doubtful athe or he would be able to pay his share of 
the purchase money yet due, or to repay the advances made by defend- 


Butane MCEWON A AGIN Toss sics case Gunae ses eulwounelns ents 
6. Matters dchors the contract—If a party seeks the specific execution of a 
contract in equity, he cannot have relief for matters which are not em- 
SE he SOC oe 1 a Re Si ate ara ar wma oer rae : 
7. Compensation incidental to relief in absence of special cquity-—lt the plaintiff 
does not make out a case which entitles him to a decree for specific per- 
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CHANCERY—CONTINUED. 
formance, compensation for damages resulting from a breach of the 


contract, or for services pe erformed under it for which he may recover 
at law, will not be decreed him, unless some special equity intervenes. 
8. Equity w ill not establish void nuncupative will on ground of ignorance or mistake 
of law.—A nuncupative will bequeathing personal property of more than 
five hundred dollars in value, which is void under the Code (§ 1615), 
cannot be established in equity, on the ground of the decedent’s igno- 
rance or mistake as to the change in the law in this re ieee by the 
Code.—Erwin et al. v. Hamner..... Te bs deseteewahesehe oles Rigec GASES 
9, Distinction between opening an account and surcharging and fals sift ying i—_When 
an account is opened on the ground of fraud, the whole of it may be 
unraveled; but where permission is merely given to surcharge and 
falsify, the account stands as prima facie correct, and the onus of proving 
mistakes is on the party alleging them; and therefore, where a bill is 
filed to impeach a decree on the ground of fraud, if the answer denies 
all fraud, but admits an error or mistake, the complainant cannot have 
a decree unless he amends his bill.—Cowan and Wife v. Jones. acer 
10. Amount too small to uphold jurisdiction of equity—The defendant in this 
case admitted in his answer that a balance of $8 42 was due from him 
to complainants, but the bill was not sustained as to any of the other 
matters in controversy: /écd, that this sum, of itself, was too small to 
justify a resort to equity, or to uphold its jurisdiction.......... wees 
11. When equity will control mortgagee whose mortgage becomes oppressive—The 
principle that equity will control the action of a mortgagee, whose 
mortgage becomes oppressive to a third party, applies only to mortga- 
ges fairly made, and not to such as operate in the nature of assign- 
ments by insolvent debtors of all their property.—Wiley, Banks & Co. 
Vs PAN GRE. che d.cieeee ua 
12. Jurisdiction of equity to cafes ce paneer performance of awards—Although 
equity will not compel the specific performance of an award, when the 
damages resulting from the failure to perform are capable of being ex- 
actly measured, and complete redress afforded at law; yet it is not 
enough to bar the interference of equity, that the party may success- 
fully maintain an action at law upon the award—he must be able to 
obtain by a verdict all that it was the object of the award to give him. 
Pe Wi IN si dbwe cab ewateriddiewesedas 
13. Bill sustained to enforce specific performance of award—Bill filed by part- 
ner against his co-partner in a tannery ; alleging arbitration and award 
of partnership transactions, and insolvency of defendant ; and asking 
an injunction, attachment, account, discovery and general relief. By 
terms of award, as alleged, partnership accounts, leather and skins on 
hand, and use of vats, were to be equally divided between the par- 
ties: Held, that the bill might be sustained, independent of the defend- 
ant’s insolvency, for the bt 8 of prepare! the specific yeaa 





14, Act of 1846, giving ‘ceded chancery.—A. bill cannot be peareree" 
under the act of February 5, 1846, “providing for attachments in 
chancery”, when there is no allegation of indebtedness to any specific 
amount, and no affidavit that any particular sum is due 

15. Jurisdiction of chancellor, pending « ppeal from final decree granting divorce a 
vinculo, to allow temporary alimony.—On bill filed by the wife, asking a di- 
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CHANCERY—continvep. 
vorce @ vinculo, an interlocutory order was made for. the allowance of 
temporary alimony, and on final hearing a decree was rendered in her 
favor : a reference to the master was also made, to ascertain and report 
the value of the defendant’s estate, and it was further ordered that the 
cause “ be retained in court for further orders” ; and from this d ecree, 
before the report came in, the defendant took an appeal: Held, that the 
chancellor, notwithstanding the suing out and pendency of the appeal, 
had jurisdiction to grant an order, on the petition of the wife showing 
a necessity for it, to secure the prompt payment of the quarterly allow- 
ances made by the previous interlocutery decree, and to require the 
defendant to pay the complainant’s solicitors such further sum as might 
be a reasonable compensation for their services in defending the ap- 
peal.— Ez parte King....... BYsters ss ea ecisiate tials eens ais otelmure eee ‘mene ODE 

16. For what causes equity will sinibie partnership —A. court of equity may 
decree the dissolution of a partnership during the term for which it was 
entered into, and declare it void ad initio, where there is fraud, imposi- 
tion, misrepresentation, or oppression in the original agreement ; and 
may also decree a dissolution for causes arising subsequently to its 
formation, founded upon the misconduct, fraud, or violation of duty by 
one partacr, or on account of his inability or incapacity to perform his 
obligations, and to contribute his skill, labor, and diligence in the pro- 
motion and accomplishment of the objects of the partnership, or for the 
existence of an impracticability in the undertaking for which the part- 
nership was formed.—l’ogg & Vanderslice v. Johnston............ ..- 432 

17. When demand for unliquidated damages against insolvent estate of assignor may 
be set off in equity against assignee—A demand for unliquidated damages, 
arising from a breach of covenant of title, may be set off in equity 
against a note founded on an independent consideration, when the 
vendor is dead and his estate insolvent ; but to make it available as an 
equitable set-off against an assignee of the note, it must be shown to 
have accrued before notice of the assignment.—Wray’s Adm’rs v. Fur- 





RIE ee ene re chicas aickicwne ene ieee NUsieG San eS eee ce mee 
18. Abatement of obstruction refused, because complainant had resorted to unfair 
means to compel travel through privale way to his ferry —H., being the owner 
of a ferry across the Chattahoochie river, and having opened a private 
way leading from his ferry into the public road on this side of the river, 
filed a bill against A. to abate an obstruction erected across said read. 
A. answered, averring that H. had previously obstructed the public 
road on the Georgia side of the river, soas to divert public travel from 
defendant’s ferry to his own, and that the obstruction complained of 
had straightened the public road, placed it on better ground, and been 
accepted by the overseer of the road: eld, that the injunction was 
properly dissolved on the allegations of the answer—Hlill vy. Averett. 484 
19. When equality is equilj—When parties stand in aquali jure, with refer- 
ence to liabilities arising ex contractu, equality of burthen becomes equity. 








9 

Crayton v. Johnson. ... 2.2... ccc ect eces ccs seesscccncccvenes 505 
29. How this equity nay be ae —But, : uth t parti ies are equally 
bound to bear the burthen of any loss which may accrue from their 


joint contract, this saath may be destroyed by the act of one party 
in superinducing the loss, or by their subsequent contract...... rae 503 


21. Jurisdiction of equity where remedy at law is plain, adequate, and complete. 
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CHANCERY—continvED. 
A party cannot come into equity to enjoin an action at law for contri- 


bution, when his bill shows that he has a plain, adequate, and complete 
remedy at law, and he does not ask a discovery................. i 
22, When distinct cross demands may be set off in egrity—The mere existence of 
mutual and independent demands does not authorize the interposition 
of equity to set them off against cach other ; but, to warrant the inter- 
ference of equity, there must be circumstances from which it can be in- 
ferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that the one should be dis- 
counted from the other, or there must be some other intervening equity 
which renders the interposition of that court necessary for the protect- 
ion of the demand sought to be set of—Simmons y. Williams. .... 
93. Demand due to administrator cannot be set off in equity against his individual 
debt-—An administrator de bonis non having recovered a decree, on final 
settlement, against the administrator in chief, the money was collected 
under execution against the surcty on the latter’s official bond; and the 
decree having been afterwards reversed on error, the surety sued at 
law to recover the money : /idd, that the defendant could not enjoin 
the judgment at law, by alleging that he had paid over the money to 
the distributees of the estate, some of whom were insolvent and non- 
resident 3 that he had subsequently recovered another decree against 
the principal administrator, on which execution had been issued and re- 
turned ‘no property’; and that the surety had becn indemnified by his 
principal.......... ss ois dab taiaa sah Ore waiBaticas rare toe oat Beate AO ie 
24, Fraudulent contract cannot be -established in equity.—Equity will wh inter- 
fere to declare a contract, which is on its face an absolute sale, to be a 
trust or mortgage, when the evidence shows that the transaction was 
intended to defraud the sa creditors. In pari delicto, potior est con- 
ditio possidentis —Brantley v. West............. aiiciave, craven cel eriee oe 
95. Sufficiency U7] of par ol evidence to ner written contract of sale into trust or mort- 
gage—Where a party secks relief in equity in the face of a written in- 
strument, asking that an absolute sale may he held a trust or mortga age, 
he must establish his case by clear and convincing proof. It is not suf- 
ficient to raise a doubt, or suspicion, whether the writing expresses the 
true contract of the parties; nor is proof by several witnesses of de- 
fendant’s subsequent declarations, which are not charged in the bill, 
sufficient to outweigh the positive denial of his answer under oath, the 
writing itself, and the testimony of the subscribing witness.......... 
26. Jurisdiction, where remedy at lawis plain, adequate, and complete. 
If the owner of slaves allows them to go into the possession of an in- 
tended purchaser, under an exccutory contract of sale, which does not 
pass the legal title, he may recover them by action of detinue; but 
whether he proceeds for the slaves themselves, or for their agreed price, 
his remedy is at law, and he cannot come inte equity.—Love v. Crook. 


CLERKS. 

1. Clerk of City Court has no power to issue original attachments.— 
Although the City Court of Mobile is by statute vested with all the pow: 
ers of the several Circuit Courts, except as to actions to try titles to 
land, yet there is no statute conferring authority on its clerk to is- 
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CLERKS—contmvep. 
sue original attachments, which, being 2 summary remedy in deroga- 
tion of the common law, must be specially conferred by statute, or it 
does not exist; and therefore, where there is a judgment by default, 
in a suit commenced in that court by such original attachment issued 
by its clerk, the whole proceeding will be quashed on error—Steven- 
SOA Oh Do SIE a ane Sea is na a ip isles ees . 362 





CODE, CONSTRUCTION OF. 


1. Section 3254, concerning /otteries, construed in Salomon vy. The State. 27 
2. Sections 397, 398, 399, 1057, 1058, and 1060, concerning retailing, 


Ronee a RIOT W. AO SURES 3c 6i058s oi cikin cae wines ainie ceeds wciee ss 32 
RR BMAW IL Ws MEME SSEREO oop 5 oc > lo'ais's Gusidis oa Bieedredinsswsieelesieulas 660 
3. Section 3243, concerning gaming, construed in Brown v. The State.. 47 
Daieand Underwood vy. The State...... 05.66... ce sc cceececcaswes 31 
4, Section 3283, concerning selling spirituous liquors to slaves, con- 
BUR RRM ON SANE PV AO SSUAKO, ois Gio coca ws bebidas eeu eseeeesseaewie 51 
5. Section 2313, allowing plaintiff to establish the correctness of his de- 
mand by his own oath, construed in Jordan v. Owen.............. 152 


6. Section 2131, authorizing the wife to sue alone when the suit relates to 
her separate estate, held applicable only to separate estates created by 


statute—Gerald and Wife v. McKenzie. ......... 0... cece cote scene 166 
PD IOI MON WEP coi os chic gcse Mite oul wee ees eauie ch eka awe 532 

7. Section 2240, as to meaning of “demands not sounding in damages 
merely”, construed in Holley v. Younge................sesseeeeees 204 


8. Provisions of Code affecting testimony do not apply to causes pend- 
ing when it took effect—The effect of the exception contained in sec- 
tion 12 is, to exempt causes pending when the Code went into opera- 
tion—to-wit, January 17, 1853—from the operation of its provisions 
affecting testimony; therefore, in such a case, the transferror of the in- 
strument sued on, though declared by section 2290 an incompetent wit- 
ness for his transferree, may still be rendered competent by a release.— 
RNC W au ANPINANVRD o> cas io siete 'oisicre sina oS siele sey ors siGlo ieee avs slesereaiels 216 
9. Provisions of Code allowing amendmenis as to parties do not apply 
to actions pending when it took effect—The provisions of the Code 
allowing amendments as to parties (§ 2403) cannot be applied to suits 
which were pending when it took effect—to-wit, on the 17th January, 
1853 ; and under the old law, where one of several co-plaintiffs was dead 
at the commencement of the suit, there was no authority for dropping 
his name at any subsequent stage of the proceedings.—Crump et al. v. 
WYIIIOR Pee Eee chistes anise nico e oe anise Seminalssaie vases 27 
10. Section 2132 does not apply to appeals.—Section 2132 of the Code, 
which provides that infants may sue by their next friend, and be de- 
fended by a guardian to be appointed by the court, has reference only 
to suits in the common-law courts of original jurisdiction, and does not 
apply to appeals, which must, therefore, be governed by the rules of the 
EMIT NA We— OOK 7. AMUN fo 5 532) ooo 0s 0 Wis oo ones 515 50 bile nigies eels 294 
11. Section 2403, authorizing amendments, construed in Leaird v. Moore 326 
(SOUL Sg EG Ue (0) ee ERS Srey eS See ee Se Lena 592 
rien ¥. AGUVer \..5:6%%i00556% SRR BROCK N Rae SEDmeeiedawowe 532 
OE We THM as iv viens ces cee sewveosssneceee SO os ssee aun 
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CODE, CONSTRUCTION OF —contTINvED. 

12. Rules of practice and evidence prescribed by Code do not apply to 
suits pending when it took effect.—The rules of practice and evidence 
prescribed by the Code, by force of the exception contained in section 
12, do not apply to suits pending when it went into operation—to-wit, 
on the 17th January, 1853; and the provision of section 2211, which 
gives the defendant in real actions a right to demand an abstract of the 
plaintiff ’s title, is one of these rules.—Doe ex dem. Kennedy’s Heirs v. 





Reynolds ........ ce cecescecscc ccs ccccccccccecencscecsrecesesens 364 
13. Section 1536, making a retention of bill of exchange equivalent to ac- 

ceptance, construed in Sands & Co. v. Matthews, Finley & Co........ 399 
14. Section 1696, specifying causes for which administrator may be re- 

moved, construed in Dunham v. Roberts .............. cece eee eee 701 
CONTRACTS. 


1. Difference between contracts of insurer and carrier.—The contract 
of the insurer is not necessarily co-extensive with that of the carrier by 
whom the goods are transported, and it is therefore erroneous to hold 
him liable until the goods are delivered to the consignee, or to some one 
for him, or are landed at the place where it is usual for him to receive 
goods. The carrier, by the terms of his contract, or by force of a cus- 
tom, may be liable for the overland transportation of the goods, after 
they shall have been landed at the accustomed port of destination, to 
the place where the consignee usually receives goods, or until delivered 
to him; while the risk of a marine policy is at end, in the absence of 
express stipulations to the contrary, whenever the goods can be consid- 
ered safely landed according to the usual course of business, at the ac- 
customed port of destination, although they may never have been deliv- 
ered to the consignee.—Mobile Marine Dock & Mutual Insurance Co. v. 
MAG RUT AMTICO SS OID ocr 5iciss slderete wypial dia Sig-d S1e Gy loielensieis eaiarees orate a sieleieeaee 77 
2. Policy held a severable contract—A policy of insurance upon 198 
bales of cotton, valued at $9,900, at a premium of three-sixteenths, is so 
far a severable contract, that the underwriters are discharged from lia- 
bility for whatever portion is safely landed at the port of destination. . 
3. Specific performance refused on account of complainant’s insolvency. 
In the exercise of a sound discretion, equity will refuse to enforce the 
specific execution of a contract in favor of one party, when it is uncer- 
tain whether he can fulfil the stipulations of the contract on his own 
part ; as where (in this case) complainant’s insolvency rendered it doubt- 
ful whether he would be able to pay his share of the purchase money 
yet due, or to repay the advances made by defendant.—Sims v. McEw- : 
PEE oe ev dhe wes USN eL See ORE ei nbebdascendeeebas beeereawas 184 
4. Services performed under void (because parol) contract recoverable at law.—<A}- 
though an action at law cannot be maintained for the breach of a con- 
tract which is void under the statute of frauds because not reduced to 
writing, yet a recovery at law may be had for services performed un- 


~I 
hoe | 


5. Validity of contract determined by what law.—-The validity of a contract 
must be determined by the statute in force at the time it is made: if it 
is valid when made, a subsequent change or repeal of the law cannot 
impair its validity ; and if it is void when made, no subsequent law can 
impart to it validity—Mays, adm’r, &c., v. Williams........ pimaveeiniers 267 
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CONTRACTS—continven. 

6. Estoppel cannot arise from promise made on Sunday—A promise made on 
Sunday to pay the balance due on a promissory note, against which the 
promisor has a valid defence, even if made under cireumstances which 
ordinarily would estop him from setting up that defence, is void under 
the statute, and has no binding effect.—Hussey v. Roquemoye ........ 

7. Promise to wdhednd not performed by tender of another's deed.—If the vendor, 
on discovering that he has no title to a portion of the land, promise to 
‘make a valid deed” thereto, the vendee is not bound to accept the 
deed of a stranger, which, though it conveyed a good title, might yet 
involve the trouble and expense of an inquiry to ascertain its validity : 
he has a right to stand on the terms of his contract ................. 

8. What is reasonable time—A promise made on the 8th December, 1849, to 
make titles “ within a short time” thereafter, is not complied with by 
tendering a deed “ after the 13th October, 1851,” and after the vendee 
had abandoned the land............... Rb tease Side stata okays ; 

9. Principal and surety—New contract between surety and creditor. —If the surety 
on a note, given for the purchase money of a slave, executes his own 
note to the payee “in discharge of the balance remaining duc”, and 
takes up the original note, his position as surety is exchanged for that 
of creditor; he becomes the principal in his new note, and cannot de- 
feat a recovery on it, by setting up fraud in the sale of the negro, or a 
breach of the warranty of soundness.—Fluker vy. Henry’s Adm’...... 

10. Wotes exectted on same day not necessarily parts of same transaction.—Notes 
given for the purchase money of distinct tracts of land, but bearing 
date and executed on the same day, do not thereby become parts of the 
same transaction, nor so blended together that an eviction from one of 
the tracts will enable the vendee to enjoin the collection of the note 
given for the other—Wray’s Adm’rs y. Furniss..... Fi Oe aid 

11. What conduct amounts to a breach of contract on part of owner or his ieee 
If a guardian hires out his ward’s slaves, and afterwards deprives the 
hirer of their services during the term, by harboring them when run 
away, he is guilty of a breach of contract ; but to make him responsible 
for the act of his ward in harboring the slave, he must be in some way 
connected with it, and it must be shown to have been done by his direc- 
tions, or with his assent: it is not suflicient to show that he had previ- 
ously allowed. his ward to make contracts in relation to his own prop- 
erty, and had refused to entertain a proposition to rescind the contract 
until he had consulted his ward.—Camp v. Dill....... iinristos irate oe 

12. Consolidation of separate and distinct coniracts—If two slaves are put up 
separately at public auction to be hired, and knocked off to the same 
bidder, who was induced by the representations of the owner to bid for 
each under the expectation that he would get both, and a single note 
given for the amount of their hire, the two contracts are not}thereby 
so consolidated that a breach of one would warrant a rescission of both. 

13. Rescission of contract by hirer—The charges in this case, tested by the 
principles laid down at a former term (22 Ala. 249), held correct... 

14. Recoupmentjof damages on breach of contract.—Paintiils contracted to de- 
liver to defendant, who was a grocer, a certain quantity of Cincinnati 
hams, ai a-stipulated price per pound; to be delivered during the sea- 
son as defendant might want them, aud to be paid for on delivery. Af- 
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CONTRACTS—cONTINUED. 
ter the delivery of « part of the specified quantity, the price of hams 
rose, and plaintiffs became unable to complete their contract; and de- 
fondant having refused to pay for those already delivered, they brought 
suit for the price: Z/eld, that defendant, if he then knew that plaintiffs 
were mable to complete their contract, might refuse to pay, and might 


recoup his damages.—Robertson v. Davenport & Patterson....... .... O74 


15. Executory contract of sale construed—Articles of agreement, bipartite, 
whereby the party of the first part “doth hereby agree to bargain, sell, 
and convey,” unto the party of the second part, certain slaves, in con- 
sideration that the party of the second part “hereby delivers to the 
said” party of the first part, - by order, all his right, title, and interest, 
both in law and equity, to the sum of $2,000”, part of an amount just 
recovered from the United States by an agent of the party of the sec- 
ond part; and conditioned, that if the said party of the second part 
“will, by any means, with or without suif, cither in law or equity, en- 
able the said’ party of the first part “to recover said sum of $2,000, 

with lawful interest,” trom said agent, then the said party of the first 

part “ binds bimself, his heirs, executors, &c., that the above bill of sale 

shall be absolute, and shall convey unto him, his heirs, exeentors, &c., 

ul right, title, and interest in said slaves: otherwise, to be void and of 

no effect,”"—/eld neither a mortgage, nor an absolute sale, but an agrec- 
inent to sell, which did not, jer se, pass the legal title to the slaves — 





Pispar eA APOE OE Aeris ol oed area bid aye 0S ad SS dee deed OR Sew Aewelees 624 


1G. Conditional sale construcd.—-A written contract for the sale of several 
slaves, at a specified price for each, which uses present words of con- 
veyance, and contains the additional stipulations, that two of the slaves 
are to remain in the possession of the vendor until the first day of Janu- 
ary next thereafter, and that he ‘may redeem any and all the said ne- 
erocs, at the valuation hereinbefore afiixed to them, within twelve 
months’’,-—!s not a mortgage, but a conditional sale, with a reservation 
of the right to re-purchase.—Murphy y. Barefield.................... 65: 





i. Validity of subsequent coutract between parties having conflicting claims to moit- 
gaged property—Persons who have conflicting claims to slaves previous- 
ly conveyed by mortgage or conditional sale, to which they were not 
parties, may by subsequent contract settle and adjust their rights to the 
property ; and such subsequent contract itself, irrespective of the char- 
acter of the former contract, must be considered as the ascertainment 
und adjustment between themselves of their rights.......... Rea O34 

1X. Subsequent contract construed.—\t, by such subsequent contract, after re- 
citing the previous contract and the conflicting claims which have arisen 
to the property. it is stipulated and agreed that one of the two negroes 
shall remain in the possession of each party “until the sums for which 
they were respectively mortgaged be fully paid” unto the party of the 
second part, who claims to be the assignee of the original mortgagee, 
or purchaser ; the party of the first part “relinquishing all further 
right”, and the party of the second part “ obligating himself to convey 
to her perfect and complete titles whenever said sums respectively are 
paid”,-—the transaction is not on its faee a mortgage, and does not au- 
thorize a court of cquity to grant any relicf to either party founded on it. 63 


46 
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CORPORATIONS. 

1. By-law imposing discretionary fine within fixed limits not void.—A by-law of a 
municipal corporation, within the powers granted by its charter, is not 
rendered void for uncertainty, because the amount of the penalty im- 
posed for its violation is left discretionary, within fixed limits, (e. g. 
“not exceeding fifty dollars,”’) with the municipal court. (Overruling 
Mayor and Aldermen of Mobile v. Yuille, 3 Ala. 137, as to third head- 
note.)—Mayor and Aldermen of Huntsville y. Phelps................ 

2. By-law imposing unequal tax for maintenance of public burial grounds and bu- 

rial of paupers, declared void —It is the duty of a municipal corporation to 

maintain public burial grounds and to bury paupers, and the expense 
attendant on the discharge of this duty should in justice be apportioned 
among all the corporators; therefore a by-law, declaring that the city 
sexton, whose fees.are paid out of the estates of the persons whom he 
buries, “shall expend, under the supervision of the committee on puh- 
lic grounds, five hundred dollars on the public burial grounds, and bury 
the paupers free of charge.” is unreasonable, unjust, and void.—Berou- 
john et al. v. Mayor and Aldermen of Mobile .....................2. 

Stockholder in private corporation not competent achiaden Sor it.— 

The members or stockholders in a corporation, created for private emol- 

ument, are not competent witnesses for the company: and where the 





a 
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charter provides that the directors “shall be owners of stock”, proof 


that the witness is a director. een and uncontradicted by other 
evidence, is sufficient to exclude him.—M. & W. Plank-Road Co. v. Webb. 


COSTS. 

1. Bill for divorce.—The bill having been dismissed, and a divorce refused. 
on the ground that both parties were in fault, the costs were equally 
iano Brad WE gids ois eich de cae wah oa Oa Sse ow deles 
Bill for rescission of contract.—The billin this case having been dismissed 
on account of a variance between the allegations and proof, the costs 
were imposed on the complainant, because he had manifested a desire 
by no means commendabie to get rid of his bargain, when only a small 
portion of the land, of which he retained undisturbed possession, had 
(through mistake) been omitted from his conveyance, and his vendor 
was solvent.—Williams v. Sturdevant. ................. ccc cece ees we 
Appeals.—Where the certificate of the clerk, appended to the tran- 
script, prima facie gives the appellate court jurisdiction of the case, costs 
are allowable, although the case is finally stricken from the docket for 
want of jurisdiction —Carey v. McDougald’s Adm’r.......... sronelaletels 

4. Trial of issue at law by order of chancery.—W here the verdict is in fa- 
vor of the will, and the court trying the issue erroneously renders judg- 
ment for the costs against the heir, besides certifying the costs to the 
chancellor, by whom also they are decreed against the heir, the error is 
Without afarg—Dakbe V. DOUG. ooo. ic ccsicecccsccweccccsccweses 


COURT AND JURY. 

1. Charge making conviction depend on proof of agency alone, erroneous.— 
A charge which instructs the jury, that the case for the State is made 
out by proof that “ the defendant is the agent” of the persons carrying 
on any lottery not authorized by our statute laws, is erroneous, because 
it relieves the State from proving that the defendant, within one year 
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COURT AND JURY—convINvrp. 
before the finding of the indictment, and within the county in which it 
was preferred, had done an act which amounts to a violation of the 
statute—Salomon v. The State.................... 2 ee a ieiseease 
2, Conspiracy—Liability of each for act of others.— Whether act was done 
in prosecution of common purpose, is a question for the jury, and charge 
excluding it is erroneous.—If several persons conspire to do an unlaw- 
fal act, all are responsible for the acts of each, if done in prosecution 
of their common purpose; but if an offence is committed by any one 
of them, from causes having no connection with the common object, he 
alone is responsible for its consequences. In such cases, it is a question 
for the jury, whether the act was done in prosecution of the original 
unlawful purpose, or was independent of it and without previous con- 
cert; and a charge which excludes this question from their considera- 
tion, is erroneous.—Frank et al. (slaves) v. The State............ sets 
3. Charge dispensing with proof of venue, erroneous.—Where the evidence, 
as set out in the bill of exceptions, did not show that the venue was 
proved; and “upon this state of facts, the court charged the jury, that 
if they believed the evidence, they must find the defendant guilty :” 
Held, that the charge was erroneous, because it authorized the jury to 
find the defendant guilty without any proof that the offence was com- 
mitted in the county in which the indictment was preferred ; and for 
this error the judgment of conviction was reversed, and the cause re- 
manded.—Brown v. The State................0005 , Se rae 
4. Charge referring question of law to jury, erroneous.— - charg the ef- 
fect of which is to refer to the jury the decision of a question of law— 
e.g. Whether the statement of a witness, which the court had admitted 
in evidence, was to be considered evidence—is improper and should be 
D9 refused.— Wright v. Bolling ................ ajcnevere uebdvaarmess Venice 
5. Charge on preponderance of evidence.—A charge which instructs the 
jury, “ that, in civil cases, all that is required is that the proof shall 
preponderate in favor of one party or the other, and that they must find 
according to the preponderance of the proof,” invades their province, 
and is therefore erronecous.—Mays, adm’r, &c., v. Williams .......... 
6. Reversal for erroneous affirmative charge.—An affirmative charge, by 
8 which a recovery is erroneously denied to the plaintiff on one specified 
point, is good cause of reversal, although there may be defects in his 
proof on other material points; it not appearing from the record that 
these defects cannot be supplied on another trial. 
6 NN 5 0865 66K Gd en 9 Kkp RRR R Redan hace ae aaa 
7. Instructions to the jury, that they must find for « cafe if they believe 
all the evidence.—The court is authorized to instruct the jury, that if 
they believe all the evidence they must find for the defendant, only in 
cases where a demurrer to the evidence, if interposed, might properly 
16 have been sustained; such a charge, therefore, should never be given, 
where there is any cvidence which reasonably tends to establish the 
plaintiff’s case.—Freeman vy. Scurlock et al. ........... Sisk eh ioe ‘aia 
8. Erroneous admission of evidence cured by instructing the jury to shins 
gard it.—If illegal evidence is admitted for a single specified purpose, 
and the court afterw ards instructs the jury “that that question is not 
before them, and they are not to regard any proof on that subject,” no 
injury can possibly result from the error—Thomas y. Henderson..... 
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COURT AND JURY- —CONTINUED, 
9. Charge requiring explanation erroneous.—A charge asked, which, to 
» prevent it from misleading the jury, requires to be qualified or ex- 
plained, may properly be refused.—Godbold y. Blair & Co. ........ . 59 
10. Erroneous adinission of evidence cured by instructions to jury.—aAl- 
though the admission of improper evidence is not cured, by a charge 
which leaves it discretionary with the jury to disregard it if they choose; 
vet a charge, which instructs them, in effect, notwithstanding such 
evidence, to find for the party against whose objection it was adinitted, 
us to the single point on which it could have any possible bearing, 
eures the error of its admission.—Winter v. Phelan................. 649 
11. When court may charge jury on evidence of single witness.—W here the 
evidence of a single witness tends to prove certain facts, which present 
2 particular phase of the case, the court may properly instruct the jury 
on the effect of his testimony (if believed by them), without noticing 
the other evidence in the cause: such a charge does not, either ex- 
pressly or by implication. exclude the other evidence from the consid- 
eration of the jury: and if such an inference is apprehended, it may 
be guarded against by asking other instructions.—Garrett’s Adm'rs y. 
REET MG RAM MCS ch is oa Ao cs nce inet aoe a see ok Hagen a Sieciseeah-d 687 


CRIMINAL LAW. 

1. Re-arrest of defendant jor same offence no discharge of bail.—Afier the defend- 
ant has been arrested on a criminal charge, and has given bail for bis 
appearanee at court, the magistrate bas no authority, on the supposi- 
tion that his bail are insufficient, to cause him to Le re-arrested for the 
same offence ; such irregular re-arrest, therefore, is no discharge of his 
Baui-inpram eb als v. "The State... ci. cess cee cece eee wees cote. AG 
Nor subsequent arrest on another charge, nor delivery by another Slate on vequi- 
silion of governor.—The subsequent arrest of the defendant on another 
charge, or his delivery (after escaping from his bail) by.the authorities 
of another State on the requisition ef the governor, when the demand 
does not seem to be predicated on the same charge, does not discharge 
his bail; their remedy in such case, é seems, is by application for habeas 
en ES ee pier ee riots aor neat eee ts Giese es oe eas ee Vi 
Circumstantial cvidence in eriminal cases. —To warrant a conviction in 
criminal eases upon circumstantial evidence only, where the cireum- 
stances are inconclusive in their character—/. e. such that, admitting 
ail they tend to prove. the guilt of the accused is still left wholly uncer- 

‘ tain, or dependent upon some definite probability—they must be so mul- 
tiplied as to increase the probability to an indefinite extent beyond the 
reach of mere calculation; but this principle docs not apply to circum- 
stances of a conclusive character, and therefore, before the appellate 
court can deterinine that the primary court erred in refusing a charge 
which asserted the principle generally, the record must show that the 
evidence was conlined to facts entirely inconclusive in their tendency. 
The true test is, not whether the circumstances proved produce as full 
conviction as the positive testimony of a single credible witness, but 
whether they produce moral conviction to the exclusion of every rea- 
sonable doubt.—Mickle v. The State .................cceeccesecees 20 

4. Adultery and fornication distinct offences.—Under the statute of this 
State (Code, § 5231; Clay’s Digest, p. 431, § 5) adultery and fornica- i 
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CRIMINAL LAW—CconTINvED. 
tion are distinct offences ; and therefore, under an indictment for adul- 
tery. containing but a single count, no conviction can be had, if the evi- 
dence shows that both the parties were unmarried —Smitherman v. 
The State ..... Vase cieis aiaus in eid-ela'elene dawmidls Rarwareaealewes oath iactentancacesters 

5, Form of indictment prescribed by Code, sufficient——An indictment 
in the form prescribed hy the Cede (No. 75, p. 707), which charges that 
the defendant “set up, or was concerned in sctting up, or carrying on 
a lottery. without the legislative authority of this State,” is sufficiently 
certain and definite on motion to quash—-Salomon v. The State...... 

§. Selling tickets in foreign lettery, as agent, is within the statute.— 
Any person who sells j in this State any lottery ticket, for or on behalf 
of any agent, conductor, manager, or proprietor of any lottery which 
bas been set up in this State, ov in any other State or country, without 
the legislative authority of this State, and the prizes in which, at the 
time of the sale of the ticket, have not been actually distributed, is 
“concerned in carrying on” such lottery, and therefore guilty of a vio- 
lation of the statute, (Code, § 5254.) 0.0.0.0... 0. eee ee eee 

7. Charge making conviction depend on proof of agency alone, erro- 
neous.—A charge which instructs the jury, that the case for the State 
is made out by proof that “ the defendant is the agent’ of the persons 
carrying on any lottery not authorized by our statute laws. is errone- 
ous, because it relieves the State from proving that the defendant, with- 
in one year before the finding of the indictment, and within the county 
in which it was preferred, had done an act which amounts to a violation 
GeO BIOL Oa tis ids <isib at Sivas waiviele Ria ssh Ad barncondarnaiaeises 

8 Gaming.—A room on the second floor of a two-storied house, rented 
and occupied by the defendant as a sleeping apartment, is not brought 
within the prohibition of the statute, by the mere fact that the lower 
story is used by apother person for the sale of spirituous liquors.—Dale 
and Underwood Vs THE States... .5..6.06 ce ewe visewdass aos eeacte 

9. License laws mot revenue meastires.--The seveval provisions of the 
statutes of this State authorizing licenses to retail, are not merely rev- 
enue laws: payment of the prescribed tax is ouly one of the pre-re- 
quisites to obtaining a license. and the other provisions ef the statute 
(as to producing certificate, giving bond, and taking oath presevibed) 
show that the legislature considered it a dangerous privilege, the abuse 
of which they were intended to guard against—Leug v. The Staie. . 

1, License to one parinecr no sincthovdé y lo co-partaer or partnership. 
Although a license may be gras nied toa partnes _— upon each partner 
complying with the requisitions of the statute as to certifieate, oath. 
&e.; yet a license to one pariner individually confers no authority up- 
on his co-partners or the firm.... 0.0.0 00000000. e eee eee ses te laatalet 3 

Wl. Ladictment for murder —Admissibility of defendant's declarations. 


Qn the trial of several slaves under an indictment for the murder ef’ 


another slave, a witness fof the State (one B.) iesiified. that he came np 
with the defendants innnediately after the fight, going towards the 
house of one W.; that ove of them was bleeding profusely from a wound 
on the hack of his head: that on his inquiring how it happened. Frank 
save him a false account of the fight, and said that the deceased (who 
had gone off wounded, and afterwards died from the effects of the 
wounds) was not much hurt, and had gone home, “and witness said 
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CRIMINAL LAW—continvep. 
that he evidently tried to conceal the fact that any serious hurt had 
been done to any one in the fight; that he continued the conversation 
until he got to W.’s house, and witness then went in and brought W. out 
into the yard where the negroes were. W. was afterwards introduced 
as a witness by the prisoners, and testified, that he came out immedi- 
ately upon B.'s going into the house, and that B. came back into the 
yard with him; “and the prisoners then offered to prove by him, that 
when he came ik, Frank, in reply to questions propounded by him, 
made a full and fair statement of all that occurred in the fight—the 
wounds which he had inflicted upon the deceased, the manner in which 
the fight had been brought about, and the way in which he had been 
wounded.” Held, that these declarations were admissible evidence for 
the prisoners, being a continuation of the conversation commenced with 
B., although he did not hear them, and tending to rebut the truth of 
his statement that Frank $Me tried to conceal the true facts of the 
case.—Frank et al. (slaves) PMO WENO s 6 oss wes eecba eee Sayeatie cae 





12. Conspiracy—Liability of al for ceils of others.— Whether act was done 
in proxcetiion of connor purpose, is a question for the jury, and charge 
excluding it is erroncous.—if several persons conspire to do an unlawful 
act, all are responsible for the acts of cach, if done in prosecution of 
their common purpose; but if an_ oficnce is committed by any one of 
them, from causes having no conneciion with the common object, he 
alone is responsible for its consequences. In such cases, it is a ques- 
tion for the jury, whether the act was done in prosecution of the origi- 

nal unlawful purpose, or was independent of it and without previous 
concert ; and a charge which excludes this question from their consid- 
eration, i8 Erroneous. .........+ Dip eteiape pipet ayers sles s/4 scale erslia\a wie) ase eres 

13. Participation in attack preconceried by others, not murder.—If A. 
and B.; by preconcert, make an attack on C., in which D., not being 
privy to their common design, participates ; this will not ke murder in 
D., if death ensues from wounds inflicted by either A.or B....... yfosis 

14. Charge dispensing with proof of venue, erroneous.—Where the ev- 
idence, as set out in the bill of exceptions, did not show that the venue 
was proved; and “upon this state of facts, the court charged the jury, 
that if they believed the evidence, they must find the defendant guilty:” 
Held, that the charge was erroacous, because it authorized the jury to 
find the defendant guilty without any proof that the offence was com- 
mitted in the county in which the indictment was preferred ; and for 
this error the judgment of conviction was reversed, and the cause re- 
manded.—Brown v. The State ............... Seyaaels Getsetisieisee 

15. Gaming—Country store- inion is a public house, and prima fue 
an entirety.—A store-house in the country is a public house, within the 
meaning of the statute against gaming, (Code, § 3248) ; and if it con- 
sists of two room:, one above the other, and the owner controls both, 
while he uses the lower room as his store, the upper room also is within 
the prohibition of the statute, unless it affirmatively appears that it is 
not used as an appendage to the store, nor in the prosecution of its bu- 
siness, nor in connection with the store for the convenience and accom- 
modation of the owner, his employces or customers, but is occupied for 
some justifiable private purpose, entirely disconnected from the busi- 
ness of the store, or the convenience of the customers ..............- 
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CRIMINAL LAW—CcoNTINUED. ‘ 
16. Selling spirituous liquor to slave.—If the overseer of a slave goes to 
a house where spirituous liquors are sold, and tells the keeper that he 
will send the slave for a specified quantity of a particular quality, and 
goes off and sends the slave with a jug for the same ; and thereupon the 
keeper puts it in the jug, and delivers it to the slave—this is not a sale, 
gift, or delivery to the slave, within the meaning of section 3283 of the 
Code, and is lawful without an order in writing.—Powell v. The State. 51 
17. Special act of Dec. 16, 1851, “ to regulate the sale of spirituous liquors in the 
town of Elyton,”’ not repealed by Code.—The act of December 16th, 1851, en- 
titled ‘an act to regulate the sale of spirituous liquors in the town of 
Elyton”, being a local act inconsistent with the provisions of the Code 
on the subject of retailing, is expressly continued in force by section 10 
of the Code; and, since the two statutes cannot operate together with- 
in the same territorial limits, the town of Elyton, with the territory 
within two miles thereof, is not governed by the provisions of the Code 
against retailing without a license.—Camp v. The State ........... . 58 
18. Form of indictment allowed by the Code not sufficient under this act—When 
the State proceeds for a violation of this special act, the indictment 
must be fram~d in reference to it, and must cither conform to its letter 
or substance, or must state the facts which constitute the offence cre- 
ated by it: the general form of indictment allowed by the Code - 1059) 
ISB UISE DIC Us eke cet Iataw Sais doesn denne ae dce eed Leelee OS 
19. Retailing—Selling to person of known intemperate habits Belling * vinous or 
spirituous liquors, to a person of known intemperate habits, in quanti- 
ties greater than a quart, is not a violation of the statute.—Code, 
§ 1058.—Maxwell v. The State..... sagsheeeceeens iatereveeinnye 


DAMAGES. , 
1. Loss of credit and business as a merchant.—One of the natural consequences 
of suing out an attachment against a merchant, on the ground of fraud, 
would be to injuriously affect his credit and business; such injuries, 
therefore, form a legitimate ground of recovery in an action on the 
case, and may be averred in the declaration —Goldsmith, Forcheimer 
Pe SUR ictinddnecoidanwss «Jes eaasseniestworbaones ... 142 
2. Compensation incidental to relief in absence of special equity—lf the plaintiff 
does not make ont a case which entitles him to a decree for specific per- 
formance, compensation for damages resulting from a kreach of the 
contract, or for services performed under it for which he may recover 
at law, wil! not be decreed him, unless some special equity intervenes. 
ey IE io iii sivccnanc cies Peackedersssrnsaalainges 184 
3. What are demands not sounding in damages merely.—A demand “not sound- 
ing in damages merely”, under the statute of set-off (Code, § 2240), 
is one which, when the facis upon which it is based are established, the 





law is capable of measuring accurately by a pecuniary standard.—Holly 
VE Risch ot Aa rds 2. ng ee mene dO4 el Ree abe 203 
4. When damages assessed io defendant in dlinue-—lf the plaintif in detinue, 
by giving the statutory bonds, causes the possession of the slaves sued 
for to be taken from the weno and turned over to himself, the jury 
trying the case are authorized by the act of 1848, “to amend the law 
in relation to the action dit * (Pamphiet Acts 1847-8, p. 82,) to 
assess the damages and ihe value of the slaves—Rowan y. Hutchisson. 329 
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DAMAG 
5. Measure of damages in trover.—The general rule in trover, that the mea- 
sure of damages is the value of the property at the time of the conver- 
sion, with interest thereon, was a@epted to give the plaintiff a full in- 
demnity for the injury sustained by the defendant's wrongful conver- 
sion of his property, and to prevent the defendant from deriving any 
benefit from his own wrongful act: but there are cases to which this 
rule has no just application, and in which the equity of the case is al- 
lowed to mitigate the damages.—-Williams, adm’r, &c.,v. Crum...... 468 
6. Injury to dog actionable.—A dog is a species of property, for an injury 
to which an action at law may be maintained ; and it is not necessary 
to show that he had pecuniary value.—Parker v. Mise............... 480 
7. Exemplary damages allowable for trespass on property—The law im- 
plies that some damage is sustained from every wrongful injury to prop- 
erty, although there may be in fact no sensible damage; and if the 
trespass is accompanied by circumstances of aggravation, “smart mo- 
ney”, or exemplary damages, may be assessed by the jury, although the 
property itself had no pecuniary valuc.....................000. ~-.- 480 
8. Liability of hirer of slave for negligence.—The hirer of a slave eis reepon- 
sible only for the omission of that care and diligence which the gener- 
ality of mankind use and exercise in relation to their own slaves under 
similar circumstances ; and if he re-hires the slave to another, his own 
contract of hiring being general in its terms. he is equally responsible 
for the same degree of negligence on the part of his hailee—Ala. & 
Tenn; divers Rauroad Go; vs Burke v.65... ss esse cscs evens oe. 535 
9. Failure to call in physician not necessarily negligence—The law done 
not make it the duty of the hirer, under 2 contract general in its terms, 
to call in a physician on every occasion when the slave is sick and he 
does not know what is the matter with him; nor does it pronounce him 
guilty of neglect, merely because ci does not, under such circumstances, 
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ON LTS DU) a ei ee ee IE a ci oor cr nari rae 535 
10. Act tending to iio negligence may be proved to have been dine under ad- 
vice of physician.—W here the plaintiff introduces evidence of an act 
tending to show negligence in the treatment of the slave—e. y., his re- 
moval by railroad. while sick—ihe defendant has the right to prove 
that he acted under the advice of a physician................. sadesahsooe 
11. Recoupment of damages on breach of contract.—Plaintifis contracted 
to deliver to defendant, who was 2 groccr, a certain quantity of Cincin- 
nati hams, at a stipulated price per pound; to be delivered during the 
season as defendant might want them, and to be paid for on delivery. 
After the delivery of a part of the specified quantity, the price of hams 
rose, and plaintifis became unable to complete their contract ; and de- 
fendant having refused to pay for those already delivered, they brought 
suit for the price: “Zld, that defendant, if he then knew that plaintiffs 
were unable to complete their contract, might refuse to pay, and might 
Rig his damages.--Robertson v. Davenpor t & Patterson........... 574 
2. Measure of damages for breach of warranty of guality.—On a breach 
ae warranty, as to the quality of an article soid, the purchaser is en- 
titled to recover, of /eas?, the difference between its actual value and 
what would have been its value as w pavaaition Int, since the jury may 
also allow interest on that sum, the court may properly refuse to in- 
struct them, ihat that difference in value is the measure of damages. 
TI, kc vscticssnesessaaviasivesssciveressiecesercces OF 
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DAMAGES——-cOoNTINUED. 

3, Exemplary damages, when allowable—The law allows (vindictive, or 
exemplary damages, whenever the trespass is committed in a rude, ag- 
gravating, or insulting manner, since malice may be inferred from these 
Rigs sae a —Roberts v. Heim. ............20.000008 sreReretiare a cesiers 

{. Counsel fees, when recoverable. —Counsel fees paid by the claimant i in 
nae suit brought to try the right of property, may be taken into con- 
sideration by the jury in assessing his damages, in a subsequent action 


for damages againsi the plaintiff in attachment.....................: 


DEBTOR AND CREDITOR. 
1. Extinguishment of debt by appoiniment of creditor as debter’s executor —In Eng- 
land, if a debtor makes his creditor, or the executor of his creditor, his 
executor, and the latier accepts the trust, and receives sufficient assets 
of the debtor's estate, the debt is extinguished ; but this doctrine, which 
results from the power there possessed by the executor over the per- 
sonal estate of his testator, does not obtain to the same extent in this 
State. where an executor has no right to take the assets other than mo- 
ney and retain them in satisfaction of his debt ; and consequently, in 
such case, the debt cannot be considered extinguished, unless it is also 
shown that moncys came to the hands of the executor, which were suf- 
ficient for the payment of the demand, and which he might lawfully re- 
tain in satisfaction of it—Kimball v. Moody..... jlapfordioke eines Savin 
When retainer, and consequent extinguishment, will be presumed.—Where it is 
shown that the debtor, at the time of his death, was seized and possess- 
ed of a large estate, consisting of both real and personal property, which 
went into the hands of his executor, who administered on the estate for 
nearly twelve years, and at his death left a large portion of the assets 
unadministered, which afterwards came to the hands of his successor, it 
will be presumed that the executor did his duty—that he reduced into 
money assets of sufficient amount io pay the debts of the estate; and 
since (if he did not) he ought and could have doue so, equity will con- 
sider that as done which ought to have been done, and hold the debt 
NUNC USN OG oe 5 :5Sce rave ale Calne aisle <biaai ais ata eR ed alone aioe tiacies 


~ 


23 


him and his fanily, but not to be liable for his debts, cannot be subjected in equity 
by his creditors—A bequest to a trustee of a certain share of the testa- 
tor’s estate, “ for the use and benefit of his son Thomas’, contained 
these provisions : The property was to be held, used, and managed by 
the trustee, who was also empowered, with the assent of the said 
Thomas, to sell the slaves, and to reinvest the proceeds of sale in other 
property to be heid on the same trust. The trustee was expressly for- 
hidden to pay any of the debts of the said Thomas, and was directed 
“to pay over to the said ‘Thomas, from time to time, such part of the 
income of the said trust estate (or the whole thereof. if required) as 
may be necessary for the comfortable and reasonable support of the said 
Thomas, aud of his wife aud children, should he have any ; the same io 
he used by the said Thomas." On the death of the said Thomas, the 
property was to be disposed of in such manner as he might by his last 
will and testament direct ; if he diced intestate, leaving a wife or child, 
the property was to be delivered over to them; and if he left neither 
wife nor child, it was to return to the testator’s estate, and be distribu- 


Dehtor’s beneficial interest in property bequeathed to trustee Jor use ial benefil of 
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DEBTOR AND CREDITOR—continvep. 
ted as though no such bequest had ever been made. The said Thomas 
was unmarried at the time of the testator’s death, but subsequently 
married, and his wife was living when this bill was filed against him. 
Feld, that the bequest was intended as a prospective provision for the 
debtor’s wife and children as well as for himself, that his wife took a 
joint interest with him in such portion of the income of the trust estate 
as might be necessary for their comfortable and reasonable support, and 
that no portion of the income could be subjected in equity by his cred- 
itors—Hill and Wife v. McRae....... Bey ee sGiwaamnieeeee 17 
4. Negotiable note of debtor, taken ai or after creation the debt, not per se payment. 
The taking of a debtor's negotiable note, at or after the creation of the 
debt, is not a payment or extinguishment of the debt itself, unless there 
is an agreement so to receive it: in the absence of any such agreement, 
if the note is not paid at maturity, the creditor may sue on the original 
cause of action; and if he produces the note at the trial, and offers to 
give it up to the defendant, and the evidence shows that it was taken 
‘for the purpose of closing the account on the books”, it is not error 
to instruct the jury that “ the taking of the note does not raise the pre- 
sumption of payment.”—Movoring v. Mobile Marine Dock & Ins. Co... 254 
5. Mortgage taken by bona fide creditor, with implied notice of deblor’s insolvency, 
conveying all his properiy, and containing terms beneficial to him, held fraudulent 
and void as to other creditors—A bona fide creditor, whose debt was past 
due, and who was charged with implied notice of the insolvency of his 
debtors, took from them, as the best terms he could obtain for his secu- 
rity, a mortgage on all their property of whatsoever description—to- 
wit, all their partnership effects, books. notes, and accounts ; and all 
their individual property, consisting of lands and negroes, all the stock 
and provisions then on hand, or which might afterwards at any time be 
on hand, all the cotton and corn which might be produced up to the 
law-day of the mortgage, all farming utensils, and household and 
kitchen furniture. The law-day of the mortgage was postponed for 
nearly six years, the possession in the meantime remaining with the 
mortgagors ; and it was shown that the property conveyed greatly ex- 
ceeded in value the amount of the mortgage debt: ld, that the mort- 
gage was fraudulent and void as to the other creditors of the mortga- 
aor iley, Banks & Co. v. Knight.................. sisi isialainiee 336 
6. Notice to agent implied from circumstances—Complainants, having a large 
claim, past due, on a mercantile firm then on the eve of insolvency, 
placed it, for collection or security. in the hands of an attorney at law 
who resided in the same town with the debtors. The attorney, although 
he did not know positively that the debtors were in failing cireumstan- 
ces, knew that a mortgage for a large debit covered their property, that 
there were other demands existing against them, some of which were 
in his own hands for collection, and for which he hed endeavored to ob- 
tain collateral security, and that the balance of tle notes and accounts 
due the firm, which had not been transferred to others, was almost 
worthless; and knowing these facis, he took from them, as the best se- 
curity he could obtain for his clicnis,a mortgage on all their property, 
containing terms very beneficial to the debiors: //eld, that these cir- 
cumstances were sufficient to charge him with implied notice of the 
EEE EE EE TTT, POO DT CELESTE EET ESET 
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7. Mortgage void for constructive fraud, not valid security in part.—Where a part 
of the consideration of a mortgage, which is void for constructive fraud 
as against creditors, is the payment by the mortgagees of a previous in- 
cumbrance on a portion of the property, it cannot stand as a valid se- 
curity for their reimbursement............-..... ee eeee We etice Daisies 336 
Application by law of payment on running account—When there is a ran- 
ning account between debtor and creditor, a general payment, in the 
absence of any application by the parties, and where the character of 
the dealings or other circumstances do not show a different intention, 
will be applied by law to the charges in the order of time in which they 
accrued, without reference to the fact that one item may be better se- 
cured than another ; sinee the particular parts, being blended together 
in one common account, have no longer any separate existence, and the 
balance only is considered as due—Harrison & Robinson v. Johnston. 445 
9. This rule applied against debtor’s surey.—The foregoing rule applies in this 
case, Where the defendant became surety for the debtor on a note given 
to his commission merchant, with whom he had a running account for 
advances made, cotton sold, &c., on which the note was credited when 
received, and debited when due; an account current being rendered to 
the debtor after the maturity of the note, showing a balance against 
him larger than the amount of the note, and the subsequent payments 
being credited on general account..................06. hee a tatororaverai anes 445 
10. Payment referred to existing debt—In the absence of evidence showing 
most unmistakably the intention of the partics, a general payment to a 
commission merchant, with whom the debtor has a running account, 
will be referred to his existing indebtedness, and not to future advances. 445 
11. Collateral security does not extinguish original debt-—If an agent to collect 
takes a note as collateral security, no inference of payment can properly 
be drawn from the recognition of the act by his principal—Powell’s 
A Ve ODD cs a7s3 bs cava wiaveleibn «d awieiornaasiaw ees deals eoeeeen 612 
12. Liability of creditor for note taken as collateral security —If a creditor takes 
a note ona third person as collateral security for his debt, he is bound 
to the use of due diligence in its collection, and is responsible to his 
debtor for any damages caused by his laches; but if the note is on an 
insolvent person, its retention for never so long a period will not au- 
thorize the inference of payment of the original debt............ weee O12 
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DEEDS AND CONVEYANCES. 

1. Absolute deed of riparian proprietor —The absolute deed of a riparian pro- 
prietor conveys the right to the undiminished flow of the stream, and 
no reservation of a right to divert can be implied from the fact that, 
at the time of the execution of the conveyance, he diverted the water 
to supply a mill on another tract of land owned by him; especially 
when the claim is set up by a stranger.—Burden v. Stein............. 104 

2. Construction of statute requiring registration of deeds of trust—Deeds of trust 
conveying real property are placed by the statute (Clay’s Digest, p. 255, 
§ 5) on the same footing with deeds of personalty, except asto the time 
allowed for registration, and the same rules of construction are appli- 
cable to both. Under the construction heretofore adopted as to deeds 
of personalty, if a lien attaches in favor of a judgment creditor before 
notice of a deed not duly recorded, the purchaseris protected, although 
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DEEDS AND CONVEYANCES—continvrp. 
he may have had notice of the deed at the time of his purchase ; and 
this construction is hereby extended to deeds conveying real estate. 
DeVendell v. Doe ex dem. Hamilton..............0. 0. cc ccc ceseeee 

3. Primary and secondary evidence of deeds—Parol evidence cannot be re- 
ceived to prove the existence of title to land by patent or deed, until 
the proper predicate is laid for its introduction —Llussey v. Roquemore. 

4, Non-residence of grantor not sutjicient to authorize secondary evidence of deed.—In 
a suit to which the grantee is a party, the non-residence of his grantor. 
of itself, does not authorize the introduction of sceondary evidence to 
prove title in the grantee under the deed: the presumption being that 
the deed is in the possession of the crantee, he must be netified to pro- 
duce it, or its loss or non-existence must be established, before resort 





ORE TO Tit 00 ERECTION OVAGENC, oon is nce ccc cases se sacerevens 
5. Deed void as to third persons, good between parties —A deed which is fraadu- 
lent and void as to creditors whose debts are delayed, is nevertheless 


valid as bebween the parties themselves, and neither can set up the 


fraud to avoid it—Wilcy, Banks & Co. v. Knight................066- 
6. Admissibility of parol evidence to prove absolute deed a trast—It is the set- 


tied law of this State, that parol evidence is admissible to show that a 
deed, absolute on its face, was received ia trust for a particular pur- 
pose, and that the vendee was a mere conduit for passing the title.—Ed- 
Pigeon 35 Moo LA | Coe eae ee ee 


DEPOSITION*. 
1. Will not be suppressed because they were taken before the amended declaration ws 
filed. —The fact that depositions were taken before the amended declarz- 
tion was filed, is not a sufficient reason for their suppression, when no 
specific objection is made to them, and it jis not shown that the issue 
was substantially varied by the amendment.—Goldsmith, Forcheimer 
4 COR As os Regt es eerie ee ee eons luligs ok oe 
2. Answer not responsive to interregatory, and stating opinion or legal conclusion, 
properly suppressed—A. witness, testifying to a parol gift of «a slave, was 
asked, on cross-examination, whether control and possession passed to 
the grantee at the time of the gift, or whether the grantor still retained 
possession ; and answered, * | considered that the control and possess- 
ion of the slave did pass to the grantee at the time, and the slave was 
known as his property from that time’: /dld. that the answer was prop- 
erly suppressed, because it was not responsive to the interrogatory, and 
because it stated mere opinioa and iecal conclusion insterd of facts. 
Thomas vy. DeGraflenrcid. ... 


DETINUE. 


lL. What title will support dejinve.--To maintain detinus, the plaintiff must 





have, at the time his action is commenced. a general or special property 
in the chattel sued for. and the right to its immediate possession ; and 
if be has never had the actual possession, he cannot recover without 
showing a legal title—MReese v. Harris... .............0ceeeeeoeees 
2. Distributee, in Virginia, as at cominon law, cannot bring Jelinue-—-.At common 
law, the title to the personal property of an intestate is cast upon his 
personal representative. and not upon his next of kin; and the statutes 
of Virginia, as shown in the record in this case, have not changed the 
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DETINUE—contTincep. 
common law in this respect: and consequently 2 sole distributee in 
Virginia, who has never had possession, before administration granted 
or distribution made, has not such 2 title to the personalty as will sus- 


3. When damages assessed to defendant.—\ the plaintiff in detinue, by giving 
the statutory bonds, causes the possession of the slaves sued for to be 
taken from the defendant and turned over to himself, the jury trying 
the case are authorized by the act of 1848, ‘to amend the law in rela- 
tion to the action of detinue,” (Pamphlet Acts 1847-8, p. 82,) to assess 
the damages and the value of the slaves——-Rowan vy. Hutchisson...... 

4, Judgment on verdict for defendant.--Issues being joined on the pleas of non 
deine and justification under legal process, a verdict finding the defend- 
ant not guilty, and assessing the damages and the separate value of the 
slaves, is suflicient under this statute to support a judgment in his favor. 

5. Distinction between detinue and trespass or trover in splitting single cause of action. 
Trespass, trover, or detinue. at the election of the party injured, may 
sometimes be mainiained for the same wrongful act to several specific 
chattels. If he elects to proceed in trespass or trover, he is hound to 
regard the act as indivisible, and cannot afterwards split it up into sev- 
eral causes of action: but if he elects to bring detinue, he may main- 
tain a separate action for the detention of each chattel.—Wittick v. 
MRR a is rose Sega Nae. 0 oprah ae acelin ane Gaiig) a 2 ee wR NET ees 

6. Sufficiency of verdict in detinue.——tn detinue for eight slaves, a trial being 

had on the plea of the general issue, the jury returned a verdict that 

they find for the plaintiff, and assess the value of ihe slaves sued for 
as follows,” &c., (specifying by name, and assessing the separate value 
of, all the slaves, except one, as to whom the verdict was entirely silent.) 

“and they also find the hire of said slaves to be $200”: eld, that the 

verdict was not sufiicient to authorize the rendition of judgment ; while 

Rice, J., dissenting, held that it was a good finding for the plaintiff for 

the seven slaves named, with their hire as damages for their detention. 

and against the plaintiff as to the slave not named in the verdict... .. 


DIVORCE. 
1. Acts of crucliy proved but not alleged no ground Jor decorce-—Specifie acts of 
cruelty which are established by the evidence, Lut not charged in the 
bill, cannot be made the foundation for a decree, although the court 
may well consider and give weight to them us tending to explain and 
corroborate other acts specitically alleged i: the bill—David vy. David. 
2. Substance of charge only need be proved—The particular act of violence 
charged in the bill must be substantially proved, but it is not necessary 
that all the non-essential circumstances uifending it should be proved 
precisely as alleged; thus, where the wife charged in her bill that ber 
husband struck her several times with a stick, choked her down, and 
drew his knife and threatened to cut her throat, while the evidence was 
that he choked her, struck her with a whip, and pulled her hair—held 
eR IN 6 caso vwindennitecssnec seer es thease eibashs 
3. What is cruelty on the part of husband.—Cruelty, where it does not affect 
life, limb, or health, is frequently a relative term, whose meaning must 
be determined by the particular circumstances of each case: between 
persons of education, refinement, and delicacy, the slightest blow in 
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DIVORCE—contINvrEb. 
anger might be cruelty, while between persons of a different character 
and walk in life, it might not mar io any great extent their conjugal 
relations, nor materially interfere wiih their happiness.............. 

4, How affected by provocation on part of wife.—lf the evidence shows that the 
wife, by her own misconduct, has brought upon herself the ill-treatment 
of which she complains, and which is not wholly disproportioned to the 
provocation, she is required to make out a much stronger case for re- 
lief than when her own conduct has been entirely blameless ; and on 


this ground a divorce was refused in this case....................0. y 


5. Costs—The bill having been dismissed, and a divorce refused, on the 
ground that both parties were in fault, the costs were equally divided. 
6, Alimony pending suit for divorce —The wife has a right to a support out 
of her husband’s estate, pending a suit for divorce against him, and also 
to such sum as is necessary to procure solicitors to conduct the suit for 
her ; and when this right is denied by the chancellor at any time before 
permanent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary or- 
der, as there is no other adequate and specific remedy.—£x parte King. 
7. Allegation of wife’s fear, without stating facts, insufficient to enjoin husband's 
removal of his property —Where the wife files a bill against her husband 
for a divorce a vinculo, and alleges * that she has just cause to fear, and 
in fact does fear, that upon the filing and service of this bill he will re- 
move or dispose of his whole property’, but does not state the facts 
which cause her fears, the allegations are not sufficient to authorize an 
injunction to prevent the removal of the defendant’s property........ 
8. Bill may be filed in county of defendant’s residence—Held, on the authority 
of Reese y. Reese, 23 Ala. 785, that the bill in this case was improperly 
dismissed by the chancellor, on the ground that it could not be filed in 
the county of the defendant’s residence.—Wiley v. Wiley............. 


DOWER. 

1. What seizin of husband gives right to dower.—To entitle the widow to dower 
in lands of which her husband was seized during the coverture, he must 
have been beneficially seized, though but for a moment, to his own use, 
and not as a mere conduit for passing the title-—Edmondson vy. Welsh 
We MIPARO Cee aici sienie slo swiss oie sien 4 hata a sie his wind Sista wiley syste Goss 
Estoppel against denial of hushand’s seizin—Where the demandant’s husband 
was the mere conduit for passing the title from his vendors as trustees 
back to them individually, a party deriving title from them is not es- 
topped from showing that he had no beneficial seizin: his seizin is not 


a 


thereby denied, but only explained .............cccccccscccsvcccess 7 


. Evidence held sufficient to explain husband's scizin—The demandant’s hus- 
band, on receiving a deed with covenants of warranty from the as- 
signees of a mortgage, re-conveyed to them on the same day by quit- 
claim deed ; and the subscribing witness to the deeds testified, that the 
husband purchased at the sale for the assignees, that no money passed 
between the parties, and that the transfer of deeds was intended to make 
good titles to the property: J/ld, that the evidence was sufficient to 
show that the husband had no beneficial seizin of the land........... 
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EJECTMENT. 
See Rea ACTIONS, 


EMINENT DOMAIN. 

1, Ils application to City Water- Works of Mobile——The right of eminent domain, 
in the assumption and appropriation of private property for public uses, 
is recognized and admitted, and supplying a city with water is admit- 
ted to be a public use within the meaning of the constitution ; but this 
right can only be exercised upon making just compensation to the own- 
er, nor does it confer on the lessee of the City Water-Works of Mobile, 
in connection with the several acts of the legislature relating thereto, 
the power to deprive other riparian proprietors of their right to the 
water of Bayou Chataque, which he can only obtain by pursuing the 
course pointed out in the statute-——Burden v. Stein...... piaeteen isis 


ERROR. 

[, WHAT IS REVISABLE ON ERROR, 

1. Amendment of declaration not revisable on error.—The amendment of the dec- 
laration after issue joined, but before the cause is submitted to the 
jury, is discretionary with the primary court, and consquently not revi- 
sable on error.—Goldsmith, Forcheimer & Co. v. Picard.......... 

2, Decision on question of fact not revisable-—When a cause is submitted to the 
decision of the judge, without the intervention ofa jury, on an agreed 
statement of facts, with leave to either party to appeal from his judg- 
ment, his decision on a question of fact is not revisable on error—De- 
Vendell v. Doe ex dem. Hamilton ............... pitas ‘eines 

3. Pleading to amended complaint, without objection, waives error in its allowance.— 
After a demurrer has been sustained to the original complaint, and leave 
given to the plaintiff to amend, if the defendant pleads to the amended 
or substituted complaint, without objecting to the leave to amend, or to 
the amendment itself, he thereby waives his right to revise on error the 
action of the court in allowing it—Bryan ct al. v. Wilson........... 


If. WHat ERRORS ARE NOT REVERSIBLE. 

1, When defendant is entitled to judgment on verdict—Where issue is 
joined on several pleas in bar of the action, one of which is good, and 
the jury by their verdict “find the issues in favor of the defendants”, 
the defendants are entitled to judgments; and if the court erred in 
overruling demurrers to the other pleas, it is crror without injury, which 
will not reverse the judgment.—The State v. Brantley......... ators 

5. Error without injury will not reverse—Mobile Ins. Co. v. MeMillan. .. 

6. Refusal to strike out immaterial averments in declaration —The refusal to strike 
out immaterial averments, or matters which are stated in the declara- 
tion only by way of inducement, is not a reversible error, since the 
plaintiff could derive no advantage from them, nor could the defendant 
be thereby prejudiced.— Goldsmith, Forcheimer & Co. v. Picard...... 

7. Admission of relevant evidence for wrong purpose—When evidence is rele- 
vant and admissible for one specific purpose, its admission by the court 
for another purpose is not a reversible error.......... a alicidrecacsi steer os 

8. Error without injury.—If the evidence, as stated in the bill of exceptions, 
shows that the plaintiff has not such a title as will sustain his action, 
the appellate court will not, at his instance, examine into the correct- 
ness of the charges given or refused by the primary court; since, even if 
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ERROR—continvep. 
erroneous, no legal injury could have resulied to bim.—Reese v. Harris, 30] 
9. Erroneous adinission of evidence cured by instructing the jury to disregard it— 
If illegal evidence is admitted for a single specified purpose, and the 
court afterwards instructs the jury «that the question is net before 
them, and they are not to regard any proof on that subject,” no injury 
can possibly result from the error—Thomas vy. Henderson........... 623 
10. Lvror on trial of immaterial issue works no injury.—Where issues at law 
are directed io try the validity of a will and of a deed of gift, which are 
so connected by words of reference that if the will is valid the deed can- 
not be held invalid. and the verdict of the jury establishes the validity 
of the will, the trial of the other issue is an immaterial matter, and its 
regularity will not be looked into on error.—-Dabbs v. Dabbs......... G46 
11. Costs.—Where the verdict is in favor of the will, and the court trying 
the issue erroneously renders judgment for the costs against the heir, 
besides certifying the costs to the chanecllor. by whom also they are 
decreed against the heir. the error is without injury................. G46 
2. Erroneous adinission of evidence cured by instructions to jury. 
Although the admission of improper evidence is not cured, by a charge 
which leaves it discretionary with the jury to disregard it if they 
choose ; yet a charge, which instructs them, in effect. notwithstanding 
such evidence, to fiad for the party against whose objection if was ad- 
mitted, as to the single point oa whic it could have any possible bear- 
ing, cures the error of its admission.—Winter v. Phelan............. G49 
WI. Witar ERRORS ARE REVERSIBLE. 
3. Refusal to decide motion to exclude evidence, when made.—MeCargo 
5 Uc US oys, b0 OS Ta 171 
lf. Reversal for erroneous affirmative charge.—An afiirmative charge, 
by which a recovery is erroncously denied to the plaintiff on one speci- 
lied point, is good cause of reversal. although there may be defects in 
his proof on other material points; it not appearing from the record 
that these defects cannot be supplied on ancther trial—Hines and Wife 
SA NORNRDDEREE ert ECO cr Ics ns ciccatos tne 'G aso ceo sss Sigh ees a 309 
15. Injury presumed Srom error.--{i an incompetent witness, to whom 
objection is duly made and reserved. is allowed to testify to material 
facts, injury will be prestaned from the error, unless such presumption 
seh sone of the faets to which he de- 


is repelled by the record: and the 
other side, yet this does not cure the 


poses are proved witnesses on the 
crror.—Doe ex dem. Kennedy’s Heirs vy. Neynolds ..........2...0.... 
1G. Injury presumed from error —iojary will be presumed from the 
erroneous admission of irrelevant evidence, unless the contrary clearly 


ob 


appears; sinee, if such evidence can do uo other harm, it may obscure 


the real points in issue.-—Thomas vy. De Graffenreid................ Gol 
17. Remandment of cause on reversal of decree.——Where a bill for di- 
voree is dismissed by the chancellor for want of jurisdiction, and his 
deerce is reversed on error, the cause will be remanded to the primary" 
court, although the evidence shows that the complainant js cntitled to 
a deerce, when it may become necessary to make soine provision for the 
wife, or some order in relation to her separate estate, which the appel- 


late court eannot make.—-Wiley v. Wiley ................... 0000008 
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ESTOPPEL. 

1. When adminisirator is estopped from denying that purchase was 
made with funds of the estate—Where an administrator agrees with 
his co-adminisirator that they will buy certain lands for the estate 
at the Government land sales, and in compliance with that agreement 
procures him to join in raising funds for that purpose, and charges the 

estate with the expense of raising thuse funds; and prevents his co-ad- 

minisirator and the only adult son of the decedent from attending the 
ales, by assuring them that ie will buy the lands for the estate, and at 
the sale prevents other persons from bidding for them, by declaring 
that he had come there expressly to buy them for the estate; and by 
these means, aud with these funds, buys the lands for a sum greatly be- 
low what he would otherwise have had to pay for them, and takes the 


title in his own name, and soon afterwards re-sells them for a large * 


profit,—he is estopped in equity, as against those representing ihe es- 
tate, from denying that the funds belonged to the estate. (Chilton, C. 


When plaintiff is estopped from bringing lrover by previous action 
of assumpsit and satisfaction thercof—The unauthorized transfer, by 
the secretary of au incorporated insurance company, of promissory 
notes and bills of exchange belonging to the company, is a conversion 
for which trover may be maintained; but if the company, with full 
knowledge of the tort. brings asswmpsit against its. secretary for the 
amount of the bills and notes, summons the transferree by process of 
garnishment, takes judgment against him for the balance of indebied- 
ness admitted by the answer on account of the bills and notes, and co- 
erces satisfaction of the judgment—this will be held a confirmation of 
the trausaction, and will estop the company from afterwards bringing 
trover against the transferree.—Firemen’s Ins. Co. v. Cochran & Co... 


6 


es 


Mortgage—Contemporancous parol egreement.—A debtor by book 
account gave his creditor «a morteage, which purported on its face 
tou secure only his present indebtedness; but there was a contem- 
poraneous parol agreement that it should operate prospectively, so 
as to secure the uccount contracted during the remainder of the 
year. After the law-day of the mortgage, the debtor gave his note 
for the amount of the mortgage debt, with a surety as co-maker, to 
whom, in consideration of his signing the note, the creditor at the same 
time assigned the mortgage by written endorsement; and at the time 
of this transaction, the creditor stated that the debt due under the mort- 
gage was the amount for which the note was given, but no book or ae- 
count was produced, nor did the debtor say anything as to the amount 
of the debt: Held, that if the surcty signed the note with a knowledge 
of the parol agreement, he could not defeat a recovery on the note by 
insisting that the mortgage only afforded him a partial indemnity; and, 
on the other hand, that both his principal and the creditor were estop- 
ped from saying that the mortgage did not cover the entire amount for 
which the note was given.—Wright v. Bolling ................ ee 
4. Esioppel connot arise from promise made on Sunday.—A promise made on 
Sunday to pay the balance due ou a promissory note, against which 
the promisor has a valid defence, even if made under circumstances 
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which ordinarily would estop him from setting up that defence, is void 
under the statute, and has no binding effect—Hussey v. Roquemore. . 


. Estoppel against denial of husband’s seizin—Where the demandant’s hushand 


was the mere conduit for passing the title from his vendors as trustees 
back to them individually, a party deriving title from them is not es- 
topped from showing that he had no beneficial seizin: his seizin is not 
thereby denied, but only explained.—Edmondson v. Welsh and Wife .. 
Estoppel against setting up outstanding title—Where the plaintiff 
and defendant in cjectment derive title through mesne conveyances from 
the same vendor, there is no necessity for proof of title beyond him, 
and the defendant cannot set up an outstanding title in a third person ; 
and that the plaintiff claims under a quit-claim deed, while the defend- 
ant claims under a subsequent purchase at execution sale, does not af- 
fect the principle, unless the defendant can show that the defendant in 
execution, after the execution of plaintiff’s quit-claim deed, acquired a 


superior title—Gantt v. Doe ex dem. Cowan................0.0.00. 
. Estoppel against denying validity of judicial proceedings by claim- 


ing title under them.—Where the plaintiff and defendant both derive 
title from a purchaser at an administrator’s sale, made under an order 
of the probate court, the defendant is estopped from denying the valid- 
ity of the proceedings connected with the sale.—Garrett et al. v. Lyle. 


. Admissions, conclusiveness of.—Admissions, to be conclusive on the 


party making them, must be made under such circumstances as to 
amount to an estoppel in pais.—Garrett’s Adm’rs v. Garrett & Garrett. 


EVIDENCE, 


1. 
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I. GOVERNED BY WHAT LAW. 


Causes pending when Code took effect—The effect of the exception 
contained in section 12 is, to exempt causes pending when the Code 
went into operation—to-wit, January 17, 1853—from the operation of 
its provisions affecting testimony ; therefore, in such a case, the trans- 
ferror of the instrument sued on, though declared by section 2290 an 
incompetent witness for his transferree, may still be rendered compe- 
tent by a release.—Hiscox v. Hendree ...............20 ccc ececcens 

Causes commenced since Code took effect.—In all civil actions com- 
menced since the adoption of the Code, although founded on contracts 
whose validity must be determined by the old law, the rules of evidence 
prescribed by the Code must govern.—Mays, adm’r, &c. v. Williams... 


I. MAtrrers JUDICIALLY KNOWN. 


Sheriffs.—The courts are bound to know judicially who are the sherifts 
of the several counties in the State—Ingram v. The State 


II]. OF PARTIES TO ACTION. 


Plaintiff must swear to fact of non-payment.—lf the plaintiff seeks 
(under section 2813 of the Code) to establish “the correctness of his 
demand” by his own oath, he cannot be permiited so to shape the facts 
to which he swears, as to deprive the defendant of the right to prove by 
his oath that the demand has been paid: he must, therefore, not only 
state facts which, if proven by other witnesses, would make out a prina 
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facie case of indebtedness on the part of the defendant to him, but he 
must also swear to the fact of non-payment; and if he fails to do this, 
it is not erroneous to exclude from the jury all that he states.—Jordan 
SOMMER soa one olsic ios Fic cooe oases ets Ohvar Parra onepe enol e ois ake ater secati sig ae 
Motion to suppress answers, when and how made.—The party filing 
interrogatories to his adversary has the legal right to move the sup- 
pression of the answers, or any part of them, before the commencement 
of the trial; and if he wishes to review on error the action of the court 
on his motion, the proper practice, i scems, is to decline to read the an- 
swers on the trial—-McCargo & Cordle vy. Crutcher................0. 
Refusal of court to decide such motion when made, reversible error. 
If the court, at the time such motion is made, “ declines to sustain or 
overrule said motion, remarking that it would decide on the motion 
when the facts of the case were developed”’; and the party making the 
motion excepts to the action of the court. and then declines to read the 
answers on the trial, he is entitled to a reversal of the judgment ob- 
iained against hiiv, if any portion of the answers embraced in the mo- 
tion contained illegal evidence. (Chilton, C. J., dissenting, held, that it 
was error without injury, since the court might properly have overruled 
MUTE TTIR BENE ooo e os ese ndaratane s invanealatar ete aw sstebcgenrd widest aja rares artes os 
IV. Coxressions—DecLaRations—HEaKsaY—Res GEStz. 
Defendant’s declarations admitted on indictment for murder.—On 
the trial of several slaves under an indictment for the murder of ano- 
ther slave, a witness for the State (one B.) testified, that he came up 
with the defendants immediately after the fight, going towards the 
house of one W.; that one of them was bleeding profusely from a wound 
on the back of his head; that on his inquiring how it happened, Frank 
gave him a false account of the fight, and said that the deceased (who 
had gone off wounded, and afterwards died from the effects of the 
wounds) was not much hurt, and had gone home, “and witness said 
that he evidently tried to conceal the fact that any scrious hurt had 
been done to any one in the fight ;’’ that he continued the conversation 
until he got to W.’s house, and witness then went in and brought W. out 
into the yard where the negroes were. W. was afterwards introduced 
as a witness by the prisoners, and testified, that he came out immedi- 
ately upon B.’s going into the house, and that B. came back into the 
yard with him; “and the prisoners then offered to prove by him, that 
when he came out, Frank, in reply to questions propounded by him, 
made a full and fair statement of all that occurred in the fight—the 
wounds which he had inflicted upon the deceased, the manner in which 
the fight had been brought about, and the way in which he had been 
wounded.” Held, that these declarations were admissible evidence for 
the prisoners, being a continuation of the conversation commenced with 
B., although he did not hear them, and tending to rebut the truth of 
his statement that Frank evidently tried to conceal the true facts of the 
case.—Frank ct al. (slaves) v. The State. ...............ccceceeeees 
Declarations of ownership, unaccompanied by possession, not admis- 
sible evidence.—Declarations of ownership of a slave, made by a party 
who is not shown to have had possession at the time, are not admissible 
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EVIDENCE—conTInvep. 
evidence for him in a suit involving the title—Rowan v. Hutchisson. 328 

9. Declarations of slaves inadmissible on question of ownership.—The 
declarations of an old female slave, who lived at the same house with 
her grandchildren, respecting her possession of them, are not admissi- 
ble evidence on the question of ownership, since (other reasons aside) 
she cannot have such possession as will authorize their admission... .. 328 

10. Admissibility of other evidence to prove ownership.—In detinue 
against a sheriff for slaves taken under attachment, the question was 
whether the slaves belonged to plaintiff, or to his brother, the defendant 
in attachment, who had goue to California before the levy of the attach- 
ment, leaving the slaves in the house in which he last resided: Jield, 
that defendant, to repel the idea of abandonment on the part of said de- 
fendant in attachment, and to show title in him, might prove that, while 
in possession of said slaves, he had mortgaged them; that when the steam- 
boat on which he left was about quitting the wharf, he declared his in- 
tention soon to return; and that plaintiff, after his brother’s departure, 
had returned an assessment under oath of his own property, in which 





Said ‘Siaves were NOt MCUMET . . . ..5 oon oss ce cece cco sesescoses ieee O20 
11. Deed received in evidence as an admission in writing .............. 328 


12. Declarations of ownership, when accompanied with possession, and 
when referring to past transactions.-—Declarations of ownership of a 
slave, when accompanied with possession, are admissible evidence as a 
part of the res geste ; but declarations referring to a past transaction are 
mere hearsay, and therefore inadmissible—Martin v. Hardesty ...... 458 

13. Hearsay inadmissible.—A witness, who saw two persons engaged in 
writing, cannot testify to the charactcr of the writing from what one of 
the parties afterwards told him respecting it: such evidence, relating 
to a past transaction of which the conversation formed no part, is mere 
REMY isis Sco Peet h bia adasGinaines Gao see cuine as Wideceatetateisie 458 

14. Declarations of ownership by one in possession admissible as part 
of the res geste.—Tice declarations of the defendant in execution to the 
sheriff, when the latter was about to levy an execution on another slave 
as the property of his son—‘ that he might go contented without her, 
that he would never get a negro there on his son’s account, and that 
every negro there belonged to himself’”-——when it is shown that the 
slave in controversy was then in his possession, are admissible evidence 
as part of the res geste, being explanatory of his possession—Thomas 
ue LEN ee Lee a eel ain seem asiowerae seme ee ys dseicie ws 

15. Admissions of one joint contractor admissible aguinst others—In 
assumpsit against three joint makers of a promissory note, the admis- 
sions of one of the defendants are competent evidence against his co-de- 
fendants ; at least, until the inference arising from the face of the note 
is rebutted, and it is shown that he is not jointly interested with the 
So A ee er re PT eaveebwavoknus os .. 553 

16. Relevancy of evidence as tending to show ownership—Where the 
slaves in controversy lived and worked on the plantation owned by the 
defendant in execution, together with himself and his children, and 
constituted a part of his family, the fact that he furnished the faimily 
with necessaries, is evidence (though weak) tending to prove his own- 
ership of the slaves.—Thomas v. De Graffenreid ..............0.066. 651 
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EVIDENCE—convinveD. 

17. Relevancy of evidence as tending to disprove ownership.—fiut the 
fact that the defendant in execution did not obtain credit on the faith 
of the slaves in his possession, is not competent evidence to disprove 
FABIO WHEL AIUD os: <'<.<.sie 6410 sss oveieae arenes diated eaend AMMRe one hepeteatetoaiteret eat 

18. Declarations explanatory of possession.—The answer of a third per- 
son, to a proposition to purchase one of the slaves in controversy, is 
not competent evidence, unless it is shown that the slave was in his pos- 
session, and the reply tended to explain that fact ................... 

19. Declarations in disparagement of title—Declarations made by the 
defendant in execution, while in possession of the slave in controversy, 
to the effect that said slave did not belong to him. but to the claimant, 
who was his daughier, although they may be entitled to but little (if any) 

weight, are admissible evidence for the claimant......... Rene ree 

20, Admissions, conclusiveness of —Admissions, to be conclusive on the 
party making them, must be made under such circumstances as to 
amount to an estoppel iv pais.—Garrett’s Adm’rs vy. Garrett & Garrett. 


V. Primary ann Seconpsry. 


21. Primary and secondary evidence of deeds—Paroi evidence cannot be re- 
ceived to prove the existence of title to land by patent or deed, until 
the proper predicate is laid for its introduction—Hussey v. Roquemore. 

22. Non-residence of grantor not sufficient to authorize secondary evidence of deed —In 
a suit to which the grantee is a party, the non-residence of his grantor, 
of itself, does not authorize the introduction of secondary evidence to 
prove title in the grantee under the deed: the presumption being that 
the deed is in the possession of the grantee, he must be notified to pro- 
duce it, or its loss or non-existence must be established, before resort 
can be had to inferior evidence......... tice dais lai aibucionts ste Se Stat 

23. Parol evidence of judicial proceedings inadmissible—A witness 
cannot testify to the foreclosure and sale of mortgaged premises: the 
record of the suit is the proper evidence-—Doe ex dem. Kennedy’s Heirs 

Wir PRM VALOIS cer afc dh 2/2 apa eke Wa buk avescelsiowe ie Sretann sree, pais often Suet idler tarataterash 

H, Waiver of objection to se siento y though primary is not produced. 
When a party elicits, on cross-cxamination of a witness, parol evidence 
of judicial proceedings, which constitutes new matter and is dirgetly 
responsive to the intcrrogatery, and afterwards declines to read the an- 
swers to the cross interrogatories on the trial, he cannot, when his ad- 
versary offers to read them, raise ihe objection that the record was not 
produced nor its absence accounted for; and that the evidenee thus 
elicited is also incidentally stated by the witness in answer to a direct 
interrogatory, docs not affect the principle——Thomas v. Henderson... 

25. Proof of merchant's account by paroi testimony of his clerk and by 
his books.—A merchant’s books are not admissible evidence for him, in 
a suit on an account, except by the defendant’s consent; ner, conecd- 
ing their admissibi lity, would they be higher or better evidence than 
the positive testimony of his clerk, who swears to the sale and delivery 
of the articles, although he cannot recollect their dates, and has never 
compared the account with the books.—Godbold v. Blair &Co....... 

26. Merchant’s clerk may testify to what facts—A merchant’s clerk 
and book-keeper, who testifies that he made all the entries on the books, 
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EVIDENCE—continvep. 
and that he charged nothing as sold which was not sold, may further 
testify “that he is satisfied and believes that all the items charged in 
the defendant’s account were sold, though he cannot recollect them.” 
Ss dane Zb Rad SA sagwkee's eae hvae Gunde aeek 259 





VI. PAROL, WHEN ADMISSIDLE TO AFFECT WRITTEN. 
27. To explain illegible figures in record.—Where tie date of an attachment is 
__ illegible, two figures having apparently been written and blended to- 
gether, the testimony of the clerk who issued the writ is admissible, in 
connection with it, to show that the wrong date had been first written 
by the attorney, and that he had corrected it—Goldsmith, Forcheimer 
BMS ENR soe Soe oe susie ss Sa ieew ara caduc esse cao eeees 142 
28. Covenant cannot be varied by parol.—The legal effect of a covenant cannot 
be varied by a parol contemporaneous agreement ; as where a vendee, 
with covenants of warranty, agrees by parol to pay an outstanding in- 
cumbrance.—Holley v. Younge.............scccessceccscscee peices 204 
29. Admissibility of parol evidence as to facts dehors written—In a suit on a 
promissory note by the payee against a surety, who signed as co-maker 
with his principal, the defendant introduced evidence, to show a partial 
failure of consideration, that the note was given for the amount of a 
book account due from his principal to plaintiff, which was secured by 
a mortgage purporting on its face to secure the amount of the debt 
then due ; that after the execution of the note and mortgage, the amount 
of this debt became a material question in a certain suit, in which plain- 
tiff was examined as a witness ; and that on his examination as a wit- 
ness in said suit, he could cnly prove a portion of the items embraced 
in the account : Jé&d, that plaintiff might rebut this evidence, by making 
proof of other items in the account for articles sold after the execution 
of the mortgage, but before the date of the note; and that such proof 
did not tend to vary or affect the terms of the mortgage, since the ques- 
tion at issue was whether the note was supported by a consideration, 
and not whether the mortgage operated prospectively or only secured 
the existing indebtedness.—Wright v. Bolling. ............... cece ee 259 
30. Parol evidence inadmissible to supply omission in written will—-There is no 
legal principle more firmly established by the uniform and constant de- 
cisions of judicial tribunals, than the rule which declares that an omis- 
sion in a written will cannot be supplied by parel.—-Abercrombie’s Ex’r 
SPA MSRORMMANIITO TS BRONDS assis esc sos boise sos-s 5 a rsinrel eds sobs RReawnese 489 
31. Admissibility of parol evidence to prove ahsolute deed « trust—It is the set- 
tled law of this State, that parol evidence is admissible to show that a 
deed, absolute on its face, was received in trust for a particular pur- 
pose, and that the vendee was a mere conduit for passing the title —Ed- 
mondson v. Welsh and Wife................ AVE peer tee Ome 5] 
32. Objections to parol evidence, on the ground that it tended to vary the 
legal effect of a sale under execution, considered and overruled.—Gar- 
rett’s Adm’rs v. Garrett & Garrett. 00.0... ce ccc cee cece eee 687 


VIT. Revevancy ayp Apurssrpmiry GENERALLY. 
33. Zo show defendunt’s instrumentality in the levy of attachment.—Evidence of 
the fact that one of the defendants agreed, if another creditor (whose 
attachment was first in the hands of the sheriff) would yield the prefer- 
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EVIDENCE—COnTINUED. 
ence to their attachment, that he would find property belonging to the 
plaintiff on which the attachment might be levied, and on which it was 
subsequently levied, is relevant and admissible for the plaintiff, as tend- 
ing to show that said defendant was instrumental and active in causing 
the attachment to be levied ; and being admissible for this purpose, its 
admission by the court for another purpose is not a reversible error. 
Goldsmith, Forcheimer & Co. v. Picard. ......0. 000... ccc ccc cc eceee 142 

34. Prior allachment, sued out by another creditor, and levied on the same goods. 
Although the defendants, who are sued as partners, cannot be held re- 
sponsible for the separate act of one partner in procuring the levy of 
another attachment in favor of another creditor ; yet where the attach- 
ment on which the action is founded, by the sheriff’s return thereon 
endorsed, shows that the goods had been first taken under the other at- 
tachment, the plaintiff may show that the goods levied on were more 
than sufficient to satisfy that attachment, and may introduce the attach- 








35. Evidence of plaintiff’s general credit and reputation, when admissible.—Evi- 
dence of the plaintiff’s general credit and reputation, i seems, is not ad- 
missible for him in case to recover damages for the wrongful and vexa- 
tious suing out of an attachment, until it has been assailed ; but where 
the record shows that his general reputation was put in issue by the 
evidence, he may offer evidence to sustainit....................000. 142 

36. Endorsement of levy on fi. fa. admissible evidence against claimant.—The sher- 
iff’s endorsement on a fi. fa. of his levy is admissible evidence against 
the claimant, on a trial of the right of property, for the purpose of show- 

| ing its levy on the slave in controversy.—Thomas v. Henderson...... 523 

37. Act tending to show negligence may be proved to have been done under advice of 
physician —Where the plaintiff introduces evidence of an act tending to 
show negligence in the treatment of the slave—-e. g., his removal by 
railroad, while sick—the defendant has the right to prove that he acted 
under the advice of a physician 

38. Evidence of value at time and place of sale-—Where cotton, bought by sam- 
ple in Montgomery, Alabama, in January, was shipped to New Orleans, 
and there re-sold at public action in May, after notice to the vendor, 
the price brought at the re-sale may be looked to by the jury in de- 
termining the actual value in Montgomery at the time of the sale, when 
the other evidence in the cause shows the value of the sampled cotton 
in Montgomery at the time of sale, in New Orleans at the time of re- 
sale, and that the relative value of the sampled and damaged cotton 
was the same in both places.—Foster v. Rodgers................0008 602 

39. Evidence held relevant and corroborative—Where two witnesses testify to 
a payment of money,—one staiing that it was made before the com- 
mencemnent of the action, and the other not specifying the time at all, 
the testimony of the latter cannot be rejected as irrelevant, but must 
be regarded as corroborative of the former.—Garrett’s Adm’rs v. Gar- 
No S55 cn caw deerns ooh rks orneomanetacieie 

40. Opinion of witness inadmissible—In an action to recover damages for 
shooting a dog, a witness cannot be asked, “ whether, from his knowl- 
edge of the dog, he did or did not consider him a nuisance.”—Parker 
ee Eee eT eT 
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EVIDENCE—continvrp. 
VU. Burpex—Weteur—Serviciency. 
41. Circumstantial evidence in criminal cases—To warrant a conviction in 
criminal cases upon circumstantial evidence only, where the circum 
stances are inconclusive in their character—i. e. such that, admitting 
all they tend to prove, the guilt of the accused is still left wholly uncer- 
tain, or dependent upon some definite probability—they must be so mul- 
tiplicd as to increase the probability to am indefinite extent beyond the 
reach of mere calculation ; but this principle docs not apply to circum- 
stances of a conclusive character, and therefore, before the appellate 
court can determine that the primary court erred in refusing a charge 
which asserted the principle generally, the record must show that the 
evidence was confined to facts entirely inconclusive in their tendency. 
The true test is, not whether the circumstances proved produce as full 
conviction as the positive testimony of a single credible witness, but 
whether they produce moral conviction to the exclusion of every rea- 
sonable doubt.—Mickle v. The State............. Sere steisemiiale: Gee 
42. Preponderance of evidence in civil cases—In. the absence of legal presump- 
tions, it is for the jury alone to determine what amount of evidence is 
required to produce conviction in their minds; and a charge, which in- 
structs them “that, in civil cases, all that is required is that the proof 
shall preponderate in favor of one party or the other, and that they 
must find according to the preponderance of the proof,” invades their 
province, and is therefore erroneons.—Mays y. Williams............. 267 
43. Distinction between positive and negative testimony.——W here one witness swears 
that, in a certain conversation, he heard a party use particular language, 
while another, who was present ai the same time, testifies that he did 
not hear it, the law gives more weight to the positive than to the nega- 
tive testimony ; but this principle does not apply, where one witness 
testifies that the conversation had reference to a particular slave in 
controversy, while the other testifies that it did not relate to her, but 
to another slave, and cach swears that le heard and remembers the 
whole conversation.—Harris v. Bell et al........ Ba surecrsrs caw inds OL 
44, Sufficiency of evidence to audiorize recovery. —YV ositive certainty is not or- 
dinarily attainable in actions on open accounts: Li the jury are reason- 
ably satisfied from the evidence of the existence of the facts which con- 
stitute the alleged indchtedness. it is sufficient to authorize a recovery 
by the plaintifi—Godhbold v. Dlair & Co................6. aoe woe. 592 


IX. OBJECTIONS, WHEN AND HOW MADE. 


45. Specific objection necessary.— lt a party wishes to object to the testimony 
of a witness, on the ground that his evidence shows that he is not qual- 
ified to testify to the fact in question, he must make a specific objection 
to it on that ground.—Goldsmith, Forcheimer & Co. v. Picard...... ~~ 
46. Motion to admit or ceclude evidence, of which part és legal and part illegal. 
Plaintiff having offered a deposition in evidence defendant moved to 
exclude the answer to the third intcrrogatory, which contained some 
legal and some illegal evidence ; “and thereupon the court excluded all 
and every part of said evidence from the jury, and plaintiff excepted” : 
Held, that the action of the court was not erroneous.—Hiscox v. Hen- 
RDB coteeentoisisicisuaic sicsieiecie's SSE ee (SeebenKeaesuwnck eens. ee 
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EVIDENCE—CONTINUED. 
17, General objection to evidence, of which part is legal.—-A general objection to 
evidence as a whole, when a part of it is legal; may be overruled. 


jogos Jud uggggel 155s Rana a POR 458 
RNAS WIPO RECTOON cs. ck sate cece ke ve cap mae ose We vost 523 
Garrett’s Adm’rs v. Garrett & Garrett .....00000 00... eee eee 687 


48. Waiver of objection to secondary though primary is not produced—When a 
party elicits, on cross-examination of a witness, parol evidence of judi- 
cial proceedings, which constitutes new matter and is directly respon- 
sive to the interrogatory, and afterwards declines to read the answers 
to the cross-interrogatorics on the trial, he cannot, when his adversary 
offers to read them, raise the objection that the record was not produced 
nor its absence accounted for; and that the evidence thus elicited is 
also incidentally stated by the witness in answer to a direct interroga- 
tory, does not affect the principle—Thomas v. Henderson............ §23 
49, Demurrer to evidence—When a demurrer is interposed to evidence ad- 
duced in support of a plea, the defendant may be compelled to join in 
it; and if the evidence is insufficient to support the plea, judgment 
should be rendered for the plaintiffi—Williams vy. McConico.......... 572 
50. General objection to evidence, of which part is legal-—-Where two depositions 
are offered in evidence, and are objected to “on the ground that no in- 
terrogatorics, cross-interrogatories, or commissions issued to take the 
testimony of said witnesses or either of them”, the entire objection may 
be overruled if either deposition is unohjectionable-—Thomas v. DeGraf- 
OMB 2 Sic serve aiavs shrcteis sities icittg Sd. Se beate a GS Sa igs eereraio anes 651 
51. Specific objection to evidence waives other objections—An objection to evi- 
dence on a single specified ground is a waiver of all other objections 
to it—Garrett’s Adm’rs v. Garrett & Garrett......00.0 00... cece eee 687 


EXCEPTIONS, BILL OF. 

1. Construed most strongly against appellant, and in favor of ruling of primary 
court—In an aciion on an open account for work done, defendant 
proved an agreement, made “in the spring of 1852”, that goods to be 
furnished by him to plaintiff’s sons, who were over twenty-one years 
of age, should be received in payment on plaintiff’s account for the 
work then being done ; and his accounts against the sons, “for goods 
furnished in 1852’, were also produced and proved, but were not set 
out in the record. The court ruled out these accounts, and the defend- 
ant excepted : LZeéd, that it would be presumed, on error, that some of 
the items in the accounts were for goods furnished to the sons before 
the making of the agreement proved, since this construction would 
support the ruling of the primary court.—Nash & Robinson v. Shrader, 377 

EXECUTIONS. 

1. Fi. fa. issued after defendant's death void —A fi. fa. issucd after the defend- 
ant’s death, without a revival of the judgment, is void, except when 
issued to continue a lien acquired hy a previous valid fi. fa.—Collier’s 
See SE eit edi kann pte ees: Sis 298 

2. Bond of indemnity to procure levy of void execution, itself void—A. bond of in- 
demnity given to induce a sheriff to levy a void execution, is itself void, 
and cannot be enforced by suit.........0.....005. Re rt rt: 
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EXECUTIONS—continvep. 
3. Hi. fa. issued within what time to preserve lien.—Under the statute regulating 
the practice in the common-law courts of Mobile, which provides (Pam- 
phlet Acts 1853-4, p. 92, § 10) that “ the lien acquired by any execution 
issuing from cither of said courts shall not be lost, if alias executions 
issue to the sheriff without integval of more than ninety days’’, an original 
execution was returned on the 14th April, and an alias was issued on 
the 14th July next thereafter: Zid, that the lien was not lost_—Lang 
eR UNNAR DNS eet By 91s rhe as Gs om KS ors Sih wrese bie 8 os altars srslsiakielcw Shuulehee 311 
4. Fi. fa. on void delivery bond amendable.—A Ji. fa., issued on a void delivery 
bond, against the defendants in the judgment and their surety on the 
bond, if it correctly describes the judgment, by its date, amount, and 
names of parties, is neither void nor yoidable as to the defendants in 
the judgment, but may be amended by striking out the name of their 
surety on the bond.—Deloach v. The State Bank.................... 437 
5. Endorsement of levy on fi. fa. admissible evidence against claimant—The sheriff ’s 
endorsement on a ji. fz. of his levy is admissible evidence against the 
claimant, on a trial of the right of property, forthe purpose of showing 
its levy on the slave in controversy.—Thomas y. Ifenderson.......... 523 


EXECUTORS AND ADMINISTRATORS. 


1. Administrator's duties and liabilities—Resulting trusts in lands purchased by him 
with funds of the estateand re-sold at a profii—An administrator is bound 
_ not to do anything which has a tendency to interfere with his duty in 
discharging the trust. His office is not conferred on him for the pur- 
pose of enabling him successfully to engage in intrigues for his private 
benefit. If he purchases land, or other property, with the money of the 
estate, and afterwards re-sells it at a profit, the benefit of the purchase 
enures to the estate, and not to himself individually—Mosely et al. v. 
e535 5) Oy he CoE os OPI NER ee SEER tees SCE SS Be 62 
2. Estopped hy his conduct from denying that the purchase was made with funds of 
the estate-—Where an administrator agrees with his co-administrator that 
they will buy certain lands for the estate at the Government land sales, 
and in compliance with that agreement procures him to join in raising 
funds for that purpose, and charges the estate with the expense of rais- 
ing those funds ; and prevents his co-administrator and the only adult 
son of the decedent from attending the sales, by assuring them that he 
will buy the lands for the estate, and at the sales prevents other persons 
from bidding for them, by declaring that he had come there expressly 
to buy them for the estate ; and by these means, and with these funds, 
buys the lands for a sum greatly below what he would otherwise have 
had to pay for them, and takes the title in his own name, and soon af- 
terwards re-sells them for a large profit,—he is estopped in equity, as 
against those representing the estate, from denying that the funds be- 
longed to the estate. (Chilton, C. J., dissenting.)........... ieaeee a 
3. Executor’s assent to legacy, and its effect-—If a life estate in a slave is bee 
queathed to one person, with a vested remainder to another, the assent 
of the executor to the legacy of the particular estate is an assent to the 
remainder, and renders the interest of the remainder-man, which was 
previously equitable and inchoate, a complete legal interest.—Gibson 
 ahiaiehinbehehes bn Kbiesn bbeeehincden ses ecensnuensascs BEE 
































EXECUTORS AND ADMINISTRATORS—contrnven. 
4, Administrator de bonis non cannot be appointed until office vacated by predecessor. 
After the grant of letters of administration to a person entitled to and 
capable of discharging the trust, the probate court has no pewer to 
make any new appointment to the office until it is vacated, either tem- 
porarily or permanently, by the death, resignation, removal, &c., of 
the first administrator : such new appointment before the office is va- 
cated, is totally void, and confers no authority on the person appointed 
to have the first administrator cited to make final settlement.—Mat- 
{ews VeDOWLNtE ANd: Wil oi. osc ci oaiesicte ee ss eos ewieas dase ails 
5, Final decree, rendered within eighteen months after grant of letters, and discharg- 
ing administrator from further liability, void—If an administrator, after 
qualifying under a regular appointment by the probate court, has nev- 
er resigned, and has not reported the estate either solvent or insolvent, 
a final decree, rendered within eighteen months after his appointment, 
that he “ go hence discharged from further liability as such administra- 
tor,” is utterly void—it neither affects his rights or liabilities as admin- 
istrator, nor authorizes the appointment of an administrator de bonis 
HAMM EPMIEIORUAUC foc ctsro1ci 410! orar6is1e asfe rater ois.& aw a cysler dialed wrelayslemaeaiseeleemits 
3. Whether such decree is of any validity as confirming and allowing administrator’s 
accounts—Such a decree, if admitted to be valid so far as it confirms 
and allows the administrator’s accounts (as to which, guere ?) cannot be 
conclusive beyond the very items mentioned in the account, nor pro- 
tect the administrator from liability as to all other matters........... 
Bequest to executor in trust enures to next of kin on failure of trust—Where 
property is bequeathed to an executor in trust for a specific object, 
which fails or is declared invalid, he takes no personal interest in it, 
but a resulting trust then arises in favor of the next of kin.—Aber- 
crombie’s Ex’r v. Abercrombie’s Heirs. .......... 0... cc cece eee eeeee 
What disqualifies widow from administering on ker husband’s estate—A. widow 
is entitled to administer on her husband’s estate, unless disqualified by 
some one of the causes specified in section 1658 of the Code; but the 
fact that she had separated and was living apart from him at the time 
of his death, and entertained feelings of hostility towards him, does not 
disqualify her.—Williams v. McConico.............. ccc e cece eees 
Widow's right to administer——A widow is entitled to administer on the 
estate of her deceased husband, if, being competent in law, she makes 
application within forty days after his death is known, unless she re- 
linquishes her right in one of the modes specified in the statute (Code, 
§§ 1662, 1674): a recital in an order of court, granting letters of ad- 
ministration to other persons, that it is “ made known to the court, by 
A. B., special attorney of said widow, that she relinquishes her right of 
administration to the applicants”, does not debar her from applying for 
letters before the expiration of the forty days—Dunham v. Roberts. 
10. Conelusiveness of order granting letters of administration—A grant of letters 
of administration to a third person, on an ex parte application, does not 
preclude the widow from asserting her right by petition to the court, 
asking the revocation of the former letters, and the grant of letters to 
herself. The provisions of the Code (§ 1696), specifying the causes for 
which an administrator may be removed, do not apply to such a case. 
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748 INDEX. 
FRAUDS, STATUTE OF. 
1. Services performed under void (hecause parol) contract recoverable al law,.—-A}- 
though an action at law cannot he maintained for the breach of a con- 
tract which is void under the statute of frauds because not reduced to 
writing, yet 2 recovery at law may be had for services performed un- 
der it.—Sims v. McEwen’s Adm‘r..........0....22085 Sree 
Charge, respecting the effect of three years’ possession of personal 
property, under statute of frauds, held correct.—Rowan v. Hutchisson. 
3. Deed void as to third persons, good between parties——A deed which is fraudu- 
lent and void as to creditors whose debts are delayed, is nevertheless 
valid as between the partics themselves, and neither can set up the 
fraud to avoid it—Wiicy, Banks & Co. v. Knight.............. eile 
4. Statute does not apply to resulting trusts —The statute of frauds has no apr 
plication to trusts created hy operation of law alone, which may always 
be established by parol, except where some rule of evidence prevents it. 
Caple etial: vy. McCollum. ...2.:..2..02...0¢ oe Sane BAB Sy 
. Fraudulent contract cannot be established in equity —Equity will not interfere 
to declare a contract, which is on its face an absolute sale, to be a trust 
or mortgage, when the evidence shows that the transaction was intend- 
ed to defraud the vendor’s creditors. In. pari delicto, potior est conditio pos- 
Pete Set AAMAN TN OV ONE nota sie ou oe vn a ortcu thse Uae aawe 
6. When statute of frauds will not prevent recovery for money had and 
received under executed parol coniract.—Conceding that a purchase 
of lands at execution sale, under a parol agreement with the defendant 
in execution to purchase for his benefit, will enure to the benefit of the 
purchaser himself, under the operation of the statute of frauds ; yet, if 
the purchaser re-sells the lands, taking a note for the purchase money, 
and places this note in the hands of a third person for the benefit of the 
defendant, the latter may maintain an action for moncy had and re- 
ceived, to recover its proceeds when collected, and the statute of frauds 
is no defence to the action.—frarrett’s Adm’rs y. Garrett & Garrett... 
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GAMING. 


1. Room in second story, rented and occupied as sleeping apartment, 
not necessarily within prohibition of statute, because lower story is 
used by another for sale of spirituous liquors—A room on the second 
floor of a two-storied house, rented and oceupied by the defendant as a 
sleeping apartment, is not brought within the prohibition of the statute, 
by the mere fact that the lower story is used by another person for the 
sale of spiritnous liquors.—Dale and Underwood vy. The State........ 


w 


. Country store-house is a public house, and prima facie an entirety.—A 
store-house in the country is a public house, within the meaning of the 
statute against gaming, (Code, § 3243) ; and if if consists of two rooms, 
one abové the other, and the owner controls hoth, while he uses the 
lower room as his store, the upper room also is within the prohibition 
of the statute, unless it affirmatively appears that it is not used as an 
appendage to the store, nor in the prosecution of its business, nor in 
connection with the store for the convenience and accommodaticn of 
the owner, his employees or customers, but is oceupicd sor some justi- 
fiabie private purpose, entirely disconnected from the business of the 
store, or the convenience of the customers.—Brown vy. The State..,... 
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GARNISHMENT. 
See ATTACHMENT AND GARNISHMENT. 


GIFT, DEEDS OF. 

1. ‘Heirs of the body’ held limited by ‘die leaving’ to issue living at death 
of first taker, and reversion supported.—A deed of gift was in these 
words: “I give, grant, and confirm unto my daughter Eliza a negro 
girl, named Perse, to have, hold, and enjoy said property and her in- 
crease during the natural life of my said daughter, which property, at 
her death, shall descend to the natural heirs of her body ; provided al- 
ways, and upon this condition, and it is the true intent and meaning of 
these presents, that in case my said daughter die leaving no natural heirs of 
her body, then, and in that case, said property shall revert back and 
form part of my estate”: Z/ed,on the authority of Bell and Wife v. Ho- 
gan, 1 Stew. 536, that Eliza took only an estate for life, and not the ab- 
solute interest ; that the werds ‘die leaving’ limited the words ‘ heirs 
of her body’ to issue living at the death of the first taker; and that on 
her death, leaving no issue, the grantor’s personal representative might 
recover the property McVay’s Adm’r v. Ijams.................... 238 

9. Settled rule of property binding on courts——When a rule of property 
has been settled by judicial decision, and may reasonably be supposed r 
to have entercd into ihe business transactions of the country, it is the 
duty of the courts to adhere to it, and to leave the corrective to the 
Ca Resin enlhie its Kewnnus a ¥icenwnep rad Enea the Mae 238 


GUARDIAN AND WARD. 

1. Guardian's power, if unrestrained by statute, over ward’s personal estate, 
A guardian has power, if not restrained by statute, to sell his ward’s 
personal estate without an order of court, and his sale will convey a 
good title tv u bona fide purchaser; and therefore, if a guardian, ap- 
pointed in Tennessee, sells his ward’s slave in this State to a bona fide 
purchaser, and infant cannot recover him without making proof of the 
statute law of Tennessee.—Woodward v. Donally................a0- 198 

2. His liability for torts of ward.—If «a guardian hires out his ward’s 
slaves, and afterwards deprives the hirer’of their services during the 
term, by harboring them when run away,the is guilty of a breach of 
contract; but to make him responsible for the act of his ward in har- 
boring the slave, he must be in some way connected with it, and it must 
be shown to have been done by his directions, or with his assent; it is 
not sufficient to show that he had previously allowed his ward to make 
contracts in relation to his own property, and had refused to entertain 
a proposition to rescind the contract until he had consulted his ward. 
PM Coie acernsdceotaxccaseereke nein alain pained 553 


HUSBAND AND WIFE. 


1, Husband may maintain detinue in his own name, without joining 
wife, to recover slave in which she has vested remainder, after termination 
of life estate—If a slave is bequeathed to one person for life, with a 
vested remainder to an unmarried woman, who subsequently, (and af- 
ter the slave has gone into the possession of the first taker with the exe- 
cutor’s assent) marries, her husband may, after the termination of the 
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HUSBAND AND WIFE—continvep. 
life estate, maintain detinue in his own namie, without joining his wife, 
against a purchaser from the person having the particular estate; Chil- 
ton, ©. J., and Goldthwaite, J., resting the decision on the ground, that 
marriage vests in the husband the absolute interest in all the wife's 
personal chattels which she has in actual possession, and the right to 
recover by suit her personal chattels held adversely by others; and 
Rice. J., holding that the absolute title was vested in him.—Gibson y. 
DRS E ee RES pr See ea en ny eee ee 
Husband, as trustee, may interpose a claim at law.—If no trustee is 
provided for in the marriage settlement, the legal title to the separate 
estate of the wife is necessarily vested in the husband, if he reduces the 
property into possession: and having the legal right, he may interpose 
aclaim at law, when her property is levied on, and try the right of 
property.—Gerald and Wife v. McKenzie ..................eeeeeee 
But wife cannot compel him to interpose, and may therefore come in- 
to equity.—But, although the hushand, in such case, may assert his 
legal title at law, yet the wife cannot compel him to do so, and for this 
reason she may at once apply to a court of equity for the protection of 
YE! 22 yen alms isc a OS RIE Ree rn eee Lirerene Goss 
4, Provisions of Code (§ 2131) apply only to separate estates created 
by law.—Section 2131 of the Code, which authorizes the wife to sue 
alone when the snit relates to her separate estate, applies only to sepa- 
rate estates created by statute, and not to those which were created by 
the act of the parties before the existence of the statute............. 
Bill filed by husband and wife held her bill alone.—When a bill, which 
is filed in the name of husband and wife, concerns only the separate es- 
tate of the wife, seeks only to establish and protect her rights and inte- 
rests,.and asks no relief for or against her husband, it will be regarded 
as the bill of the wife alone, and the husband will be considered only 
ier eraeveo OF MORE MTIONG 5 on... sk cece ess ese be ceseeee 
6. What is cruelty on part of husband—Cruelty, where it does not affect life, 
limb, or health, is frequently a relative term, whose meaning must be 
determined by the particular circumstances of each case: between per- 
sons of education, refinement, and delicacy, the slightest blow in an- 
ger might be’ cruelty, while between persons of a different character 
and walk in life, it might not mar to any great extent their conjugal 
relations, nor materially interfere with their happiness.—David v. David. 
Tow affected by provocation on part of wife-If the evidence shows that the 
wife, by her own misconduct, has brought upon herself the ill-treatment 
of which she complains, and which is not wholly disproportioned to the 
provocation, she is required to make out a much stronger case for re- 
lief than when her own conduct has been entirely blameless ; and on 
this ground a divorce was refused in this case...............-eeeeee 
Alimony pending suit for divorce—The wife has a right to a support out 
of her husband’s estate, pending a suit for divorce against him, and also 
to such sum as is necessary to procure solicitors to conduct the suit for 
her ; and when this yight is denied by the chancellor at any time before 
permanent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary order, 
as there is no other adequate and specific remedy.— Ex parte King... 
9. Code (§ 2131) inapplicable to separate estates created by will—Section 2131 of 
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SBAND AND WIFE—continvep. 
the Code, which requires the wife to sue alone when the suit relates to 
her separate estate, does not apply to separate estates created by will 
before the adoption of the Code.—Friend y. Oliver ................. 532 
10. When husband must sue alone for wife's separate estate—Where a separate 
estate in a married woman was created by will before the adoption of 
the Code, and no trustee was appointed, the legal title passed to the 
husband, and he alone had the right to sue for the recovery of the 
, PROperty .. 2... cece ccccccsereceveccccrceecsccncesescecsesenesees 
11. What disqualifies widow from administering on her husband’s estate—A. widow 
is entitled to administer on her husband’s estate, unless disqualified by 
some one of the causes specified in section 1658 of the Code; but the 
fact that she had separated and was living apart from him at the time 
of his death, and entertained feclings of hostility towards him, does 
not disqualify her.—Williams v. McConico..................0e0000: 
12. What seizin of husband gives right to dower —To entitle the widow to dower 
in lands of which her husband was seized during the coverture, he must 
have been beneficially seized, though but for a moment, to his own use, 
and not as a mere conduit for passing the title—Edmondson vy. Welsh 
ER GA OURS 20s 5150, 0'oso0s, 0 55 a avenele! sna'ays ai Ssnlsinlaia, b « aves Siavsieia/s Gis vadereree steels 578 
13, Widow’s right to administa.—A. widow is entitled to administer on the 
estate of her deceased husband, if, being competent in law, she makes 
application within forty days after his death is known, unless she relin- 
quishes her right in one of the modes specified in the statute (Code, 
§§ 1662, 1674) : a recital in an order of court, granting letters of ad- 
ministration to other persons, that it is “made known to the court, by 
A. B., special attorney of said widow, that she relinquishes her right of 
administration to the applicants”, does not debar her from applying for 
letters before the expiration of the forty days—Dunbam v. Roberts.. 701 
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INDICTMENTS. 
See Crrmat Law. 


INFANTS. 


1. Appeal by infant must be sued out by guardian or rst friend—When the ap- 
pellant is an intant, the appeal must be sued out by his guardian, or 
next friend, who may either give bond to supersede the judgment, or 
security for the costs of appeal ; and where (as in this case) the appeal 
is sued out by the infant in his own name, and errors are assigned by 
attorney, on the fact of such infancy being brought to the knowledge 
of the court by affidavits, the appeal will be dismissed on motion.— 
i ee ee erent ee ere ossae ane 


INSOLVENT DEBTORS. 


1. Insolvent laws of Georgia construed, anil held no defence lo action for recovery of 
property omitted from schedule—Under the insolvent laws of Georgia, as 
shown in evidence in this case, the insolvent debtor is not divested of 
his title to property omitted from his schedule ; and although such prop- 
erty may be subjected to the satisfaction of his debts, yet his debtor can- 
not take advantage of the omission to defeat a subsequent action for 
the recovery of the property —Garrett’s Adm’rs vy. Garrett & Garrett. 687 
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INSOLVENT ESTATES. 

1. Report of insolvency, when apparent from recitals of record, and in collateral 
proceeding, unnecessary.— Although the proceedings of the orphans’ court 
in the settlement of an insolvent estate, when the record does not show 
w report of insolvency by the personal representative, are liable to be 
reversed on error; yet, in a collateral proceeding, (as where a creditor, 
whose claim is allowed against the estate, comes into equity against the 
decedent’s fraudulent grantee,) the recitals of the record, showing that 
such a report was made, are sufticient.—Ileydenfeldt v. Towns et al... 423 

2, Decree ascertaining claim against insolvent estule prima facie evidence against ine 
testate’s fraudulent graniee—Conceding that a judgment egainst the per- 
sonal representative, rendered according to the course of the common 
law, is not evidence against the heir or devisce, so as to charge the de- 
cedent’s lands; yet, under the statutes of this State in reference to in- 
solvent estates, the action of the orphans’ or probate court, in ascer- 
taining the amount of the decedent’s indebtedness, binds the real estate 
equally with the personalty, and, if not conclusive, is at least prina fucie 
evidence against all parties interested in the estate, and against a 
fraudulent grantee of the decedent....................05. Be ee 

3. When and by whom objection may be raised to payment of partnership debt out of 
estate of deceased partner.—After a claim against an insolvent estate has 
been allowed without objection, and the time within which objections 
are required to be made has expired, the administrator may still move 
to postpone its payment until after the separate debts shall have been 
satisfied, on the ground that it is a partnership debt, which is not enti- 
tled to share equally with separate debts—Bridge & Co. v. McCul- 
ROUGE OAGIN'T oo... os o's nis Be ey a eee ssiidac ety, GOL 

4. Insufficiency of afidavit—Wheu a claim against an insolvent estate is 
verified by the affidavit (not of the creditor, but) of a third person, who 
swears that the claim, “to the best of his knowledge, information, and 
belief, is yet due and unpaid”, but does not state that he has any knowl- 
edge of its correctness or that it is due —the aftidavit is not sufficient, 
and the claim should be rejected—Code, § 1817.—Pickle’s Adm’r v. 





ESA Ae ee ea ee EC ee 623 
INSURANCE. 


1. Custom affects policy—Every usage of trade which is so well settled. ox 
so generally known, that all persons engaged in that trade may fairly 
be considered as contracting with reference to it, is regarded as form- 
ing part of every policy designed to protect risks in that trade, unless 
by the express terms of the policy, or by necessary implication, such in- 
ference is repelled——Mobile Marine Dock & Mutual Insurance Co. v. 
LC Le COTE CTE ET TEE TET COE OEE oe 
2. General rules for construction of policies.—The same yules of construction 
by which the sense and meaning of all other instruments are determined, 
apply equally to policies of insurance; yet policies are to be construed 
liberally for the benefit of the assured, and if any doubt should arise 
upon the meaning of the whole instrument, greater effect should be al- 
lowed to the written than to the printed words ..................... 
3. Difference belween contracts of insurer and carrier.—-The coutract of the in- 
surer is not necessarily co-extensive with that of the carrier by whom 
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INSURANCE—CconTINUED. 
the goods are transported, and it is therefore erroneous to hold him lia- 
ble until the goods are delivered to the consignee, or to some one for 
him, or are landed at the place where it is usual for him to receive 
goods. The carrier, by the terms of his contract, or by force of a cus- 
tom, may be liable for the overland transportation of the goods, after 
they shall have been landed at the accustomed port of destination, to 
the place where the consignee usually receives goods, or until delivered 
to him; while the risk of a marine policy is at end, in the absence of 
express stipulations to the contrary, whenever the goods can be consid- 
ered safely landed according to the usual course of business, at the ac- 
customed port of destination, although they may never have been de- 
ey i.a 9 566505404 0006es000dnsbso eee 17 
4, Port of New Orleans, in marine policy, means usual place of landing goods on 
wharf at Lake Pontchartrain—A marine policy was effected on a lot of 
cotton, shipped from Mobile to New Orleans, on board of a vessel which 
did not go to the city of New Orleans, but always discharged her cargo 
at the wharf on Lake Pontchartrain ; and the stipulation of the policy 
was, that the risk should continue “ until the said goods shall be safely 
landed at the port of New Orleans”: Held, that the risk terminated with 
the safe landing of the goods at the wharf on Lake Pontchartrain.... 77 
5. Policy held a severable contract—A policy of insurance upon 198 bales of 
cotton, valued at $9,900, at a premium of three-sixteenths, is so far a 
severable contract, that the underwriters are discharged from liability 
for whatever portion is safely landed at the port of destination....... 17 


JUDGMENTS AND DECREES. 

1, Lien of judgment not lost by laches—The lien of a judgment which has not 
become dormant is not lost or impaired by laches in issuing execution. 
De Vendell v. Doe ex dem. Hamilton. .............ce see eeccepeceee 156 

2. Final decree, rendered within eighteen months after grant of letters, and discharg- 
ing administrator from further liability, void—If an administrator, after 
qualifying under a regular appointment by the probate court, has never 
resigned, and has not reported the estate either solvent or insolvent, a 
final decree, rendered within eighteen months after his appointment, 
that he “go hence discharged from further liability as such administra- 
tor,” is utterly void—it neither afiects his rights or liabilities as admin- 
istrator, nor authorizes the appointment of an administrator de bonis non 
of the estate —Matthews v. Douthitt and Wife...................2-- 273 

3. Whether such decree is of any validity as confirming and allowing administrator’s 
accounts.— Such a decree, if admitted to be valid so far as it confirms 
and allows the administrator’s accounts (as to which, guere ?) cannot be 
conclusive beyond the very items mentioned in the account, nor protect 
the administrator from liability as to all other matters .............. 2 

4. Final settlement, when attacked for fraud, not opened on proof of errors or mis- 
takes.—A decree of the orphans court, rendered on the final settlement 
of an administrator’s accounts, previous to the act of 1850, conferring 
jurisdiction on chancery to overhaul such decrees, will not be opened 
in equity, when impeached for fraud, on proof of an error or mistake in 
the allowance of a credit for money paid to a guardian after the revo- 
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JUDGMENTS AND DECREES—conrinvep. 


cation of his letters of guardianship ; it being shown that the complain- 
ant, then an infant, was represented on the settlement by a guardian 
ad litem ; that the payment was made in good faith, for the ward’s ac- 
commodation, and in accordance with her wishes at the time ; and it 
not appearing that the facts were concealed from the court——Cowan 
eR ec hc cahyaabs eos kb ah cd k ke ndbiKekiesdasned ec 317 
- Invalidity of Georgia judgment establishing lost note—A summary judgment 
rendered under the statute of Georgia giving the Superior Court “power 
and authority to establish copies of lost papers”, &c., under such rules 
and precautions as may be customary and according to law and equity”’, 
will be held void in the courts of this State for want of jurisdiction of 
the person, when the record does not show the statute authorizing the 
court to proceed without notice——Foster v. Glazener............... 391 
6. Plea to jurisdiction of foreign court.—Ordinarily, in debt on a for- 
eign judgment, a plea, averring that the defendant was without the ju- 
risdiction of the court and had no notice, should also allege that he did 
not, either in person or by attorney, appear to the action; but this rule 
only applies to cases in which the record shows that the court had ju- 
risdiction of the person; and where this does not appear, the defendant 
may, under the general issue, show that the court had no jurisdiction. ... 391 
7. Decree ascertaining claim against insolvent estate prima facie evidence against in- 
testate’s fraudulent grantee—Conceding that a judgment against the per- 
sonal representative, rendered according to the course of the common 
law, is not evidence against the heir or devisee, so as to charge the de- 
cedent’s lands; yet, under the statutes of this State in reference to in- 
solvent estates, the action of the orphans’ or probate court, in ascer- 
taining the amount of the decedent’s indebtedness, binds the real estate 
equally with the personalty, and, if not conclusive, is at least prima facie 
evidence ‘against all parties interested in the estate, and against a 
fraudulent grantee of the decedent.—Heydenfeldt v. Towns et al..... 423 
8. Validity of judicial proceedings had before interested judge.—The gene- 
ral rule, that it is irregular and improper for a judge to try any cause 
in which lie has such an interest as would disqualify him as a witness, 
does not apply to orders purely formal in their character, and it is 
doubtful whether it extends to a case in which no other judge could try 
and determine the cause. If the judge is deprived of authority to act 
by statutory inhibition, the proceedings are void; otherwise, voidable 
only, and therefore valid until avoided................ eee eee e eee 423 
9. Motion to render final decree nunc pro tune, and evidence held insufficient. 
An entry, made by a judge of probate on his trial docket, in these 
words, “‘ Estate of Solomon Perkins, dec’d. Final settlement—Settle- 
ment made”, in connectioa with memoranda endorsed on the executors’ 
account current, and the parol evidence of the judge that he had pro- 
nounced an oral decree in conformity with the memoranda, is insuffi- 
cient to authorize the rendition of a final decree at a subsequent term 
nunc pro tme—Perkins v. Perkins. ............ccccccccnccccece cele 479 
10. Conclusiveness of final decree of probate court.—A decree of the 
probate court, rendered on the final settlement of an estate, ascertain- 
ing and adjudging to each distributee his share of the estate, is as final 
and conclusive as a decree in chancery or 2 judgment at law; and after 
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JUDGMENTS AND DECREES—continvep. 
the expiration of the term at which it is rendered, a motion to enter sat- 
isfaction, and to quash an execution issued on it, upon grounds which 
go only to matters behind the decree, cannot be granted, although such 
matters may be true in point of fact—Watson v. Hutto............. 513 

11. Conclusiveness of former adjudication revoking probate of will.— 
Where a nuncupative will, admitted to probate without due notice to 
those entitled to it, is afterwards declared nul! and void by a decree of 
the same court on their petition, and an administrator of the estate ap- 
pointed ; and this decree is afterwards affirmed on error, on appeal sued 
out by the person to whom the property was bequeathed by the will, he 
is barred from prosecuting another petition in the same court for the 
re-probate of the will.—Bradley v. Andress................c0eeeees 596 

12. How judgment of sister State must be pleaded.—In pleading the 
judgment of a sister State, to which “full faith and credit” are to be 
given: (U. S. Constitution, Art. IV, § 1), it is not necessary to set out 
affirmatively the facts upon which the power and authority of the court 
by which it was pronounced depended.—Gunn v. Howell............ 663 

13. Judicial ascertainment of jurisdictional fact-—Where the jurisdic- 
tion of the court to proceed in the summary mode provided by the stat- 
ute depends upon the existence of a preliminary fact, as where an exe- 
cution, with a return of “no property,”’ is required before process of 
garnishment can issue, the record must affirmatively show either the 
existence of the fact itself, or that the court determined its existence ; 
but if the court erroneously determine that the fact does exist, its actual 
existence cannot be collaterally inquired into, and the error does not 
affect the validity of the proceedings .............-ceeccccscccceees 663 

14. Conclusiveness of judgment on trial of right of property.—If the 
claimant recover judgment on verdict against the plaintiff in attach- 
ment, on a trial of the right of property under the statute, and after- 
wards bring an action for damages against him, the judgment on the 
trial of the claim suit is conclusive on the point that the defendant in 
attachment had no interest in the property —Roberts v. Heim........ 678 

15. Conclusiveness of order granting letters of administration —A 
grant of letters of administration to a third person, on an ex parte appli- 
cation, does not preclude the widow from asserting her right by peti- 
tion to the court, asking the revocation of the former letters, and the 
grant of letters to herself. The provisions of the Code (§ 1696), speci- 
fying the causes for which an administrator may be removed, do not 
apply to such a cuse.—Dunham vy. Roberts .............ccce eee eee 701 


JURISDICTION. 

1. Administrator de bonis non cannot be appointed until office vacated by predecessor. 
After the grant of letters of administration to a person entitled to and 
capable of discharging the trust, the probate court has no power to 
make any new appointment to the office until it is vacated, either tem- 
porarily or permanently, by the death, resignation, removal, &c., of 
the first administrator : such new appointment before the office is va- 
cated, is totally void, and confers no authority on the person appointed 
to have the first administrator cited to make final settlement.—Mat- 
thews v. Douthitt and Wife........ pneaeeacesas deensesoes cvccccccs aba 
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JURISDICTION—contTINvED. 


2. Jurisdiction of chancellor, pending appeal from final decree grant- 
ing divorce a vineulo, to allow temporary alimony.—On bill filed by 
the wife, asking a divorce a vinculo, an interlocutory order was made for 
the allowance of temporary alimony, and on final hearing a decree was 
rendered in her favor: a reference to the master was also made, to as- 
certain and report the value of the defendant’s estate, and it was fur- 
ther ordered that the cause “ be retained in court for further orders” ; 
and from this decree, before the report came in, the defendant took an 
appeal : Held, that the chancellor, notwithstanding the suing out and 
pendency of the appeal, had jurisdiction to grant an order, on the pe- 
tition of the wife showing a necessity for it, to secure the prompt pay- 
ment of the quarterly allowances made by the previous interlocutory 
decree, and to require the defendant to pay the complainant’s solicitors 
such further sum as might be a reasonable compensation for their ser- 
vices in defending the appeal. Ew parte King ..............0eeeeee 387 
. Law of nations as to assumption of extra-territorial jurisdiction. — 
It is a well-settled principle of international law, that every, attempt 
on the part of one nation or state, by its legislation, to grant jurisdic- 
tion to its courts over persons or property not within its territory, is 
regarded elsewhere as mere usurpation; and all judicial proceedings, 
in virtue of it, are held utterly void for every purpose.—Foster v. 
Sec cie ON Ek eden gh eeS ESAS TACIS ELAS oe 6Kwd MEd oe ewson’s 391 
Courts of general jurisdiction, as to summary proceedings, held 
limited and special.—Although every reasonable intendment is to be 
made in favor of the regularity of the proceedings of courts of general 
jurisdiction; yet this rule cannot be invoked in favor of their summary 
proceedings under special statutory powers in derogation of the com- 
mon law, as to which they are placed upon the same footing with courts 
of limited and special jurisdiction, and must strictly pursue the statute. 391 
. Common law presumed to exist in sister States.—-By the common law, 
aman was not bound by any judicial proceeding, to which he was 
neither a party nor a privy, and against which he had no opportunity 
to defend ; and any foreign statute, or rule of court, contravening this 
principle, and authorizing the court to proceed without notice, or upon 
publication, must be affirmatively shown, or the proceeding will be. held 
WE POL WEED OL FOTIMMICUION, 5 5.6.05 50:5. s osein cose dedcdivseweccseccss 391 
6. Invalidity of Georgia judgment establishing lost note-—A summary 
judgment rendered under the statute of Georgia giving the Superior 
Court “power and authority to establish copies of lost papers”, &c., 
“under such rules and precautions as are or may be customary and ac- 
cording to law and equity”’, will be held void in the courts of this State 
for want of jurisdiction of the person, when the record does not show 
the statute authorizing the court to proceed without notice.......... 391 
7. Plea to jurisdiction of foreign court.—Ordinarily, in debt on a for- 
eign judgment, a plea, averring that the defendant was without the ju- 
risdiction of the court and had no notice, should also allege that he did 
not, either in person or by attorney, appear to the action ; but this rule 
only applies to cases in which the record shows that the court had ju- 
risdiction of the person ; and where this does not appear, the defend- 
ant may, under the general issue, show that the court had no jurisdiction. 391 
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JURISDICTION—contTINvEp. 
8 Summary proceeding, if record show jurisdiction, like other suits. 
A statutory proceeding by notice and motion, on the part of a surety 
against his co-surety, if the defendant appears and pleads, and the issues 
are tried by a jury, is like any other case commenced in the ordinary 
mode, except that the record must show that the court had jurisdiction. 
De ee 9: TI iin secs din Re 417 
9. In summary proceedings, record must affirmatively show compliance 
with statute.—Where a special and limited jurisdiction is conferred by 
statute, upon either an individual or a court, the record must affirma- 
tively show a compliance with all the requisition of the statute —Owen 
VT TOMOPUGI iste-e:e visions ss cialg tiers 3) shia Gese bois ere sine Semele bon ee eee 608 
10. Summary proceeding must pursue statute.—Where a special au- 
thority, in derogation of the common law, is conferred by statute on a 
court of general jurisdiction, it becomes, quoad hoc, an inferior or lim- 
ited court ; 2 compliance with the requisitions of the statute is neces- 
sary to its jurisdiction, and must appear on the face of its proceedings. 
ReALERT PERO NV CID a sh 55esic5 5 )0:cetavesthor sis toxgioteleieinidinieim stoloreba aes laiiele soeemiee meets 663 
11. Judicial ascertainment of jurisdictional fact—Where the jurisdic- 
tion of the court to proceed in the summary mode provided by the 
statute depends upon the existence of a preliminary fact, as where an 
execution, with a return of “no property,” is required before process 
of garnishment can issue, the record must affirmatively show either the 
existence of the fact itself, or that the court determined its existence ; 
but if the court erroneously determine that the fact does exist, its actual 
existence cannot be collaterally inquired into, and the error does not 
affect the validity of the proceedings .............ccecccccccccecees 663 


LACHES. 
1. Luches does not affect plaintiff's right to enjoin.—In cases where the 
plaintiff’s right is not clear until established at law, equity will refuse 
to enjoin, if it is shown that he has been guilty of any improper delay 
in applying to the court; but this principle has no application, where 
his right is clear, and of such a character as entitles him to ask the in- 
terference of the court without resorting to law in the first. instance.— 
I ie ME si bas v0 eon ansalke cieewecnn nites llaeees 104 
2. Lien of judgment not lost by laches.—The lien of a judgment which 
has not become dormant is not lost or impaired by laches in issuing ex- 
ecution.—De Vendell v. Doe ex dem. Hamilton...................4. 156 


LANDLORD AND TENANT. 

1. Tenant incompetent witness for landlord.—A tenant, who is in pos- 
session of the premises sued for, is not a competent witness for his land- 
lord: if the verdict is against him, he”would be liable for the mesne 
profits, and might also be turned out of possession ; and since the mesne 
profits may be worth more than the rent of the land, his interest is not 
balanced.—Doe ex dem. Kennedy’s Heirs v. Reynolds............... 364 

2. Attornment of tenant does not destroy landlord’s possession.—At- 
tornment to a stranger, by the tenant in possession, does not, of itself, 
destroy or affect the possession of his landlord.............00.2-eee- 364 

3. Recovery conclusive only as to term laid in demise.—A recovery in 
ejectment is only for the unexpired portion of the term laid in the de- 
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LANDLORD AND TENANT—continvEp. 
mise: after its expiration, plaintiff cannot have execution on his judg- 
ment; and if he enter, with or without execution, he is a trespasser, 
and attornment does not make the party in possession his tenant...... 364 
4. When general assignee for benefit of creditors becomes assignee of 
lease.—If the lessee make a gencral assignment of “all his property 
whatsoever” for the benefit of his creditors, the trustee becomes bound 
as assignee of the lease, if he accepts the assignment and enters under 
the lease.—Dorrance v. JoneS........... cs cce ese cccccccccsences 630 
5. What.is sufficient acceptance and entry.—If the trustee enter upon 
and take possession of the leasehold premises, and use them for the pur- 
pose of selling the goods assigned, this is such an acceptance and elec- 
tion as will bind him as assignee ; and, the election once made, he can- 
INNES UENO Se Ore bec ose bss bin Sos ek GigweSieelnisesis ose snesiese 630 
6. Negotiable note does not extinguish rent.—The negotiable note of the 
lessee, for the amount of the rent, is not an extinguishment of the rent 
Sane RMR RINONIEI 52 ci5 <n 10 51a oa a 6:0 's wim Risie ib Gis as -c,Siele)< 6%, sid wremae' . 630 


LEGACIES. 
See Execurors anp ADMINISTRATORS, 3, 7. 


Wiis, 1, 2,3, 6, 7, 8, 9. 


LIMITATIONS, STATUTE OF. 

1. Bill for injunction to restrain diversion of water.—The statute of 
limitations of six years is no bar to a suit in equity to restrain an un- 
lawful diversion of water from complainant’s mill.—Burden vy. Stein.. 104 

2. Recovery in ejectment.—A recovery in ejectment, without an entry 
under it, does not stop the statute of limitations——Doe ex dem. Ken- 
i i re cS ass bys ees e cheb eewewsessecasensees ss 364 

3. Statute begins to run at what time —If a surety for the defendant in 
execution, having control of the judgment, under an agreement to hold 
and use it for the defendant’s benefit on his payment of it, purchases 
his lands at execution sale, and afterwards re-sells them, taking a note 
for the purchase money, which he places in the hands of a third person 
for the benefit of the defendant, who afterwards brings an action to re- 
cover its proceeds,—the statute of limitations does not begin to run 
from the payment of the judgment, but from the subsequent receipt of 
the money.—Garrett’s Adm’rs v. Garrett & Garrett................ » 687 


LOTTERIES. 
See Crmmat Law, 5, 6. 


MALICIOUS PROSECUTION. 

1. The cases of Leaird v. Davis, 17 Ala. 27, Long v. Rogers, 2b. 540, same 
parties 19 7. 321, Ewing v. Sanford, ib. 605, and 21 7. 157, cited and 
approved.—Martin v. Hardesty..........ccccccccccccccccceccecs 458 

2. Evidence of plaintiff’s general bad character admissible.—In an ac- 
tion to recover damages for a malicious prosecution for larceny, the 
defendant may introduce evidence of the plaintiff’s general bad char- 
acter, showing that his only occupation was that of gambling and horse- 
racing ; since it would require less stringent proof to make out proba- 
ble cause for prosecuting a man of such character, than one who had 
always maintained a good reputation and followed a lawful occupation. 458 
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MANDAMUS. 

1. Lies in favor of wife, on chancellor’s refusal to allow temporary alimony pend- 
ing suit for divorce-—The wife has a right to a support out of her hus- 
band’s estate, pending 2 suit for divorce against him, and also to such 
sum as is necessary to procure solicitors to conduct the suit for her; 
and when this right is denied by the chancellor at any time before per- 
manent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary order, 
as there is no other adequate and specific remedy.—Ezx parte King... 387 


MARSHALLING ASSETS. 

1. English doctrine.—In England, though the personal estate is the pri- 
mary fund for, the payment of debts, yet the testator himself, by ex- 
press direction or plain implication, might devote his realty to that 
object instead of his personalty ; and whenever debts are thus charge- 
able on land, while the personalty is given either pecuniarily or speci- 
fically, courts of equity, acting on the presumed intention of the testator, 
will so marshal the assets as to exonerate the personalty and throw the 
debts on the realty.—Lightfoot et al. v. Lightfoot’s Executor........ 351 

. Descended lands liable for debts in ease of what legacies.—Descended 
lands are liable for the excess of debts, after the provision made by the 
testator is exhausted, before general pecuniary legacies, or other spe- 
cific legacies ; and a gift of all the property of a specified kind which 
the testator possesses, when not given as a residuary bequest, is for this 


bo 


purpose considered specific........ 0. igsscesececseececsccsevcesesses 351 
3. Under statutes of this State.—In this State, although the personalty 

is the primary fund for the payment of debts, yet the real estate is also 

bound for them, irrespective of their character, to the same extent that 

recognizances and debts by specialty bound real assets in England ; and 

hence, with us, descended lands are liable for the excess of debts, in 

exoneration of a legacy of “all the negroes not before bequeathed... 351 


MORTGAGES AND CONDITIONAL SALES. 

1. Mortgage taken by bona fide creditor, with implied notice of debtor's insol- 
vency, conveying all his property, and containing terms beneficial to him, 
held fraudulent and void as to other. creditors.—A bona fide creditor, 
whose debt was past due, and who was charged with implied notice of 
the insolvency of his debtors, took from them, as the best terms he could 
obtain for his security, a mortgage on all their property of whatsoever 
description—to-wit, all their partnership effects, books, notes, and ac- 
counts; and all their individual property, consisting of lands and ne- 
groes, all the stock and provisions then on hand, or which might after- 
wards at any time be on hand, all the cotton and corn which might be 
produced up to the law-day of the mortgage, all farming utensils, and 
household and kitchen furniture. The law-day of the mortgage was 
postponed for nearly six years, the possession in the meantime remain- 
ing with the mortgagors ; and it was shown that the property conveyed 
greatly exceeded in value the amount of the mortgage debt: Held, that 
the mortgage was fraudulent and void as to the other creditors of the 
mortgagors.—Wiley, Banks & Co. v. Knight...... A dase cr snren ints 336 

2. Mortgage void for constructive fraud, not valid security in part-—W here 
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a part of the consideration of a mortgage, which is void for constructive 
fraud as against creditors, is the payment by the mortgagees of a pre- 
vious incumbrance on a portion of the property, it cannot stand as a 
valid security for their reimbursement...............0seeeeeeeeeeee 336 
3. When equity will control mortgagee whose mortgage becomes oppressive.— 
The principle that equity will control the action of a mortgagee, whose 
mortgage becomes oppressive to a third party, applies only to mort- 
gages fairly made, and not to such as operate in the nature of assign- 
ments by insolvent debtors of all their property. .............eee000- 336 
4. Fraudulent contracts cannot be established in equity.—Equity will not 
interfere to declare a contract, which is on its face an absolute sale, to 
be a trust or mortgage, when the evidence shows that the transaction 
was intended to defraud the vendor’s creditors. Jn pari delicto, potior est 
conditio possidentis.—Brantley v. West.............cccceccecesccecess 542 
5. Sufficiency of parol evidence to convert written contract of sale into trust 
or mortgage-—Where a party secks relief in equity in the face of a writ- 
ten instrument, asking that an absolute sale may be held a trust or 
mortgage, he must establish his case by clear and convincing proof. It 
is not sufficient to raise a doubt, or suspicion, whether the writing ex- 
presses the true contract of the parties ; nor is proof by several witnesses 
of defendant’s subsequent declarations, which are not charged in the 
bill, sufficient to outweigh the positive denial of his answer under oath, 
the writing itself, and the testimony of the subscribing witness....... 542 
6. Purchase by mortgagee at mortgage sale.—If the mortgagee, through 
an agent, becomes himself the purchaser at the sale under the mortgage, 
the mortgagor may avoid the sale, but no other person can complain of 
it.—Edmondeon v. Welsh and Wife ..............cccccaccecccccces 578 
7. Executory contract of sale construed.—Articles of agreement, bipar- 
tite, whereby the party of the first part “doth hereby agree to bargain; 
sell, and convey,” unto the party of the second part, certain slaves, in 
consideration that the party of the second part “ hereby delivers to the 
said” party of the first part, “by order, all his right, title, and interest, 
both in law and equity, to the sum of $2,000”, part of an amount just 
recovered from the United States by an agent of the party of the sec- 
ond part; and cenditioned, that if the said party of the second part 
“will, by any means, with or without suit, either in law or equity, en- 
able the said’ party of the first part “to recover said sum of $2,000, 
with lawful interest,” from said agent, then the said party of the first 
part ‘‘ binds himself, his heirs, executors, &c., that the above bill of sale 
shall be absoliite, and shall convey unto him, his heirs, executors, &c., 
all right, title, and interest in said slaves ; otherwise, to be void and of 
no effect,—/eld neither a mortgage, nor an absolute sale, but an agree- 
ment to sell, which did not, per se, pass the*legal title to the slaves.— 
IE AE OD 5's 5g SAI hos 6 one HE dis sews esewessdcveeos ses 624 
8. Conditional sale construed.—A written contract for the sale of seve- 
ral slaves, at a specified price for each, which uses present words of 
conveyance, and contains the additional stipulations, that two of the 
slaves are to remain in the possession of the vendor until the first day 
of January next thereafter, and that he “may redeem any and all the 
said negroes, at the valuation hereinbefore affixed to them, within twelve 
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MORTGAGES AND CONDITIONAL SALES—coxrmvvzn. 
months”,—is not a mortgage, but a conditional sale, with a reservation 
of the right to re-purchase—Murphy v. Barefield................... 634 
9, Validity of subsequent contract between parties having conflicting claims to mort- 
gaged property—Persons who have conflicting claims to slaves previous- 
ly conveyed by mortgage or conditional sale, to which they were not 
parties, may by subsequent contract settle and adjust their rights to the 
property ; and such subsequent contract itself, irrespective of the char- 
acter of the former contract, must be considered as the ascertainment 
and adjustment between themselves of their rights.................. 634 

10. Subsequent contract construed.—If, by such subsequent contract, after re- 
citing the previous contract and the conflicting claims which have 
arisen to the property, it is stipulated and agreed that one of the two 
negroes shall remain in the possession of each party “ until the sums 
for which they were respectively mortgaged be fully paid’ unto the 
party of the second part, who claims to be the assignee of the original 
mortgagee, or purchaser ; the party of the first part “relinquishing all 
further right”, and the party of the second part “ obligating himself to 
convey to her perfect and complete titles whenever said sums respect- 
ively are paid”,—the transaction is not on its face a mortgage, and 
does not authorize a court of equity to grant any relief to either party 
PO is ag caWae ee Svkencsinssresiceenessssescesarenteeyens 634 





See EstopPE., 3. 


NOTICE. 


1, Notice implied from circumstances.—Complainants, having a large claim, 
past due, on a mercantile firm then on the eve of insolvency, placed it, 
for collection or security, in the hands of an attorney at law, who re- 
sided in the same town with the debtors. The attorney, although he 
did not know positively that the debtors were in failing circumstances, 
knew that a mortgage for a large debt covered their property, that 
there were other demands existing against them, some of which were in 
his own hands for collection, and for which he had endeavored to ob- 
tain collateral security, and that the balance of the notes and accounts 
due the firm, which had not been transferred to others,was almost 
worthless ; and knowing these facts, he took from them, as the best se- 
curity he could obtain for his clients, a mortgage on all their property, 
containing terms very beneficial to the debtors: Held, that these cir- 
cumstances were sufficient to charge him with implied notice of the 
debtors” insolvency.— Wiley, Banks & Co. v. Knight................. 336 
2. Notice to agent is notice to principal —If notice, actual or implied, is brought 
home to an agent or attorney, it is immaterial whether the principal 
had personal knowledge of the fact ; since the principal is presumed, 
both at law and in equity, to know whatever his agent knows........ 336 
3. Purchaser of land in possession of third person affected with notice—Where one 
purchases land in the possession of a third person, without inquiring 
into his rights or the character of his possession, he is affected with all 
the equitable rights binding on his vendor—Garrett v. Lyle......... 586 
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OVERRULED CASES. 
1, Mayor and Aldermen of Mobile v. Yuille, 3 Ala. 137, as to third head- 
note, holding by-law of municipal corporation void. overruled by Mayor 





ee 


and Aldermen of Huntsville v. Phelps. ........... cece ecceeecccece 55 
2. Freeman & Warren v. Jordan, 17 Ala. 500, corrected, as to first head- 
OSE Mey RIDOOT Wav AIUINIDIN c)5..05 ois sisie s:ciele sie 5 silos ebm aWo'e eed peace 193 


3. Connoley v. Cheesborough, 21 Ala. 166, holding bill of exchange, be- 
fore acceptance, an assignment of funds in hands of drawee, overruled 
by Sands & Co. v. Matthews, Finley & Co............. ccs ceeeeeeeces 399 


PARTNERSHIP. 


1, Dissolution of partnership by death—The death of a partner dissolves the 
partnership, if there is no stipulation for its farther continuance.—Sims 
RES RS RR epee eee een nea «soe 8 

2. Lhability of partnership on note given, with concurrence of majority of partners, 
Sor necessary supplies, ordered by one partner, for persons engaged in its business, 
Where three persons are engaged in carrying oa a steam saw-mill in co- 
partnership for a specified term, and during its continuance the note of 
the firm is given, with the concurrence of two of the partners, for ne- 
cessary supplies, ordered by one of them, for the hands engaged in 
carrying on the business, the partnership is bound by it—Johnston & 
ROA ee PMU AMINES coe sew toe ts se siee teks wae esisle wsie oie sis es bere 245 

3. Effect of notice by one copartner that he will not be bound for any future debt con- 
tracted on account of partnership.—Ii a firm consists of but two partners, 
each having an equal voice in the direction and control of the common 
business, either may protect himself against liability on a future con- 
tract, by giving notice of his dissent to the person with whom it is 
about to be made; and where the partnership consists of more than two 
persons, one of whom gives notice of his dissent, the party contracting 
with the others acts at his peril, and cannot hold the dissenting part- 
ner liable, unless his liability results from the articles, or from the na- 
MRI Or ite PRIM OTRINID oo. oo aici sieve Sees wena Sie 55 Vas ee Soe ee ee 

4, Majority shall rule, in the absence of express stipulations —When a partner- 
ship consists of more than two persons, there is an implied understand- 
ing, in the absence of express stipulations to the contrary in the articles 
of partnership, that the acts of the majority, as to all matters within 
the scope of the common business, shall bind the firm ; and if one part- 
ner, in such case, gives notice of his dissent before the creation of the 
contract, he is nevertheless bound by the act of the other partners, and 
there is no necessity that he should be consulted by them in the matter. 245 

5. For what causes equity will dissolve partnership.—A court of equity may de- 
cree the dissolution of a partnership during the term for which it was 
entered into, and declare it void ab initio, where there is fraud, imposi- 
tion, misrepresentation, or oppression in the original agreement ; and 
may also decree a dissolution for causes arising subsequently to its 
formation, founded upon the misconduct, fraud, or violation of duty by 
one partner, or on account of his inability or incapacity to perform his 
obligations, and to contribute his skill, labor, and diligence in the pro- 
motion and accomplishment of the objects of the partnership, or for the 
existence of an impracticability in the undertaking for which the part- 
nership was formed.—Fogg & Vandcrslice v. Johnston 
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PARTNERSHIP—conTINven. 

6. Dissolution decreed from time of abandonment of contract by injured party and 
notice thereof—Where it is shown that the partner asking a dissolution 
was deceived and misled by the misrepresentations of his co-partner as 
to his skill and capacity as a machinist and engineer, and but for these 
misrepresentations would not have entered into the partnership: and 
that the defendant, since the formation of the partnership, has been 
guilty of misconduct and violation of duty,—a dissolution may be de- 
creed, if the complainant’s equities so require, to date from the time of 
his abandonment of the contract and notice thereof given to the de- 
MPEG ete ice Goss ears e ions Fm aiavese eioierel ecb keine. 25's arbi eels tare Sie MaleiO --.. 432 

7. When partnership creditors cannot share with separate creditors in estate of de- 
ceased partner —When the estate of the deceased partner is not sufficient 
to pay its separate debts, and the surviving co-partner has a joint fund 
in his hands, the partnership creditors are not entitled to share equally 
with the separate creditors in the estate of the deceased partner. 
Bridge & Co. v. McCullough’s Adm’rs. ..........ccccsecccecsccccecs 661 

8. Covenant by continuing partner to pay outstanding partnership debts—On the 
dissolution of a partnership, if the remaining partner, who takes all the 
goods and partnership effects, covenants to become solely responsible 
for the outstanding partnership debts, the covenant is not one of in- 
demnity merely, but binds him to discharge the retiring partner within 
a reasonable time from all liability for the debts; and if he dies with- 
out complying with his engagement, and his estate is declared insol- 
vent, the retiring partner has a claim against the estate to the amount 
of the outstanding debts.—Peacey’s Creditors v. Peacey’s Adm’r...... 683 


PHYSICIANS. 

1. Construction of statutes prohibiting unlicensed physicians from practicing—The 
effect of the acts of 1823, 1826, and 1832, (Clay’s Digest, pp. 487-8, §§ 
2, 9, 10,) construed together, is to render void all bonds, notes, prom- 
ises, &c., given or made to an unlicensed physician, in consideration of 
medical services rendered by him, unless his name has been enrolled in 
one of the medical boards of this State, or unless he practices on the 
botanic system only ; and when suit is brought on a note, which is 
shown to have been given in consideration of medical services rendered, 
no recovery can be had, nuless it is proved that the person by whom 
the services were rendered was not within the prohibition of the statute. 
PO 000 Fs no o.os so svcnwseccvinws acecwanesnmanen 267 


PLEADING AND PRACTICE AT LAW. 

1. Descriptive words mere surplusage and cause no variance.—If the plain- 
tiff in detinue, in his writ and in the commencement of his declaration, 
describes himself as suing “as trustee for his wife’, the superadded words 
are mere surplusage, or descriptio persone ; and although the endorsement 
on the writ describes the slave sued for to-be the separate property of 
the wife, while the declaration avers that plaintiff “was possessed as of 
his own property”, there is no variance of which the defendant can take 
advantage, either by moving to strike the declaration from the file, or 
by craving oyer of the writ and endorsement thereon and demurring to 
the declaration.—Gibson v. Land........... sie emanate cevenswcccsees B27 
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PLEADING AND PRACTICE AT LAW—continvep. 


2. Agreement discharging jury, and submitting cause to decision of judge, 
held equivalent to demurrer to evidence, and waiver to all previous excep- 
tions to admissibility of evidence.—The bill of exceptions, after setting 
out all the evidence in the case, together with several exceptions re. 
served by defendant to the rulings of the court on the admissibility of 
certain portions of it, proceeded thus—“ This being all the evidence, 
and the value of the slave and the damages for her detention having 
been agreed upon by the parties, and the jury having been discharged 
by their consent ; and it having been further agreed, that if in the 
opinion of the court the law upon the foregoing facts was with the 
plaintiff, a judgment should go in his favor for said negro and damages 
and costs of suit, as on jury and verdict, and that if the law was with 
the defendant, judgment should go in her favor’’; and then recited the 
judge’s decision in favor of plaintiff, and defendant’s exception thereto ; 
Held, that the agreement was a waiver of all objections and exceptions 
previously made and reserved to the admissibility of evidence, and that 
the court was bound to take the facts which the evidence tended to 
prove as the admitted facts of the case............ cece eeceeece ees 1)? 

3. Husband may maintain detinue in his own name, without joining 
wife, to recover slave in which she has vested remainder, after termination 
of life estate.—If a slave is bequeathed to one person for life, with a 
vested remainder to an unmarried woman, who subsequently (and af- 
ter the slave has gone into the possession of the first taker with the exe- 
cutor’s assent) marries, her husband may, after the termination of the 
life estate, maintain detinue in his own name, without joining his wife, 
against a purchaser from the person having the particular estate; Chil- 
ton, C. J., and Goldthwaite, J., resting the decision on the ground, that 
marriage vests in the husband the absolute interest in all the wife’s 
personal chattels which she has in actual possession, and the right to 
recover by suit her personal chattels held adversely by others; and 
Rice. J., holding that the absolute title was vested in him............ 117 

4. Refusal to strile out immaterial averments in declaration.—The refusal 
to strike out immaterial averments. or matters which are stated in the 
declaration only by way of inducement, is not a reversible error, since 
the plaintiff could derive no advantage from them, nor could the de- 
fendant be thereby prejudiced.—Goldsmith, Forcheimer & Co. v. Picard. 142 

5. Plea of pendency of another action.—The pendency of another action 

between the same parties is good matter in abatement only, and, when 

pleaded with pleas in bar, should be stricken out on motion ; but if the 
plaintiff demurs to it, the overruling of his demurrer (even if erroneous) 
is not an available error, when the record shows that he afterwards re- 
covered judgment on the issues joined—Holley v. Younge............ 204 
Pleading to amended complaint, without objection, waives error in its allow- 
ance.—After a demurrer has been sustained to the original complaint, 
and leave given to the plaintiff to amend, if the defendant pleads to the 
amended or substituted complaint, without objecting to the leave to 
amend, or to the amendment itself, he thereby waives his right to re- 
vise on error the action of the court in allowing it.—Bryan ct al. v. 
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der Code.—A plea in bar by the makers of a promissory note, in a suit 
prought by the payee, that the plaintiff was not the party really inter- 
ested in the note, was held bad on demurrer under the practice existing 
before the adoption of the Code, because the action was then required to 
be brought in the name of the party having the legal interest ; but 
such a plea is now good under the Code, which requires (§ 2129) the 
suit to be prosecuted “in thename of the party really interested, whether 
Se Oe BE TN OE GOR o.oo cnniecccdicscnesncsceensensenne 208 
8. Special plea of non est factum must be verified by afidavit—A special 
plea, averring facts which amount to nothing more than a denial of the 
execution of the note sued on in such a manner as to make it binding 
on the defendants, is bad on demurrer unless verified by affidavit...... 208 
9, Plea which does not go as far as it professes is bad on demurrer.—In a 
suit against three, two of the defendants filed a special plea, commenc- 
ing, “And the said D. and S., for separate plea in this behalf, by leave 
of the court pleaded, say actio non, because they say,” &c., and conclud- 
ing,—“and so the said D. and 8. say, that as to them, the said note is 
void,” &c.: Held, that the plea was bad on demurrer, because it pro- 
fessed to answer the action, and to constitute a bar as to all the defend- 
ants, while it was good as to only two of them.................0000. 208 
10. Demurrer to several pleas, of which one is good.—Where a demurrer to ~ 
several pleas, each going to the whole declaration, is overruled, and the 
plaintiff declines to reply, the judgment on the demurrer will not be re- 
versed on error if any one of the pleas is good.—Firemen’s Insurance 
IE Is oh cicresickeccsrender it ackeosaueasteekanGews 228 
11. Death of one of several co-plaintiffs before suit brought, in trespass to 
try titles, defeats entire action.—The rule which obtains in ejectment, 
that the death of one of several lessors of the plaintiff does not abate 
the suit, nor destroy the right of the survivors to proceed, does not apply 
to the action of trespass to try titles, which must be brought in the name 
of the real parties ; but in the latter action, the death of one of several 
co-plaintiffs before suit brought, defeats the action, and may be pleaded 
either in abatement or in bar—Crump et al. v. Wallace.............. 277 
12. Plea to jurisdiction of foreign court.—Ordinarily, in debt on a foreign 
judgment, a plea, averring that the defendant was without the jurisdic- 
tion of the court and had no notice, should also allege that he did not, 
either in person or by attorney, appear to the action; but this rule 
only applies to cases in which the record shows that the court had juris- 
diction of the person ; and where this does not appear, the defendant 
may, under the,general issue, show that the court had no jurisdiction.— 
re a re etre ene 391 
18. Variance between instrument declared on and that offered in evidence,— 
Whatever may be the effect of the provisions of the Code, on objection 
raised to the complaint, in dispensing with the necessity for the same 
technical precision which was formerly required in a declaration; yet 
where the instrument offered in evidence varies from that described in 
the complaint, the variance renders “it inadmissible—May & Bell v. 
IE ists ting dinahis a wi hee vin ware. va ea tetacass nate Roaaened eae 535 
14, Plea which does not go as far as it professes bad on demurrer.—A plea 
which professes to be an answer to the action as to five of the slaves 
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PLEADING AND PRACTICE AT LAW—continvep. 


sued for, while it constitutes a good defence only as to one of them, is 
fatally defective on demurrer.—Wittick v. Traun.................... 562 
15. Demurrer to evidence.—When a demurrer is interposed to evidence 
adduced in support of a plea, the defendant may be compelled to join in 
it; and if the evidence is insufficient to support the plea, judgment 
should be rendered for the plaintiff—Williams v. McConico.......... 572 
16. Construction of admission on application for continuance.—W here an 
application is made for a continuance on account of the absence ofa 
material witness, and the adverse party admits that the witness, if pre- 
sent in court, would swear to the facts stated in the affidavit, this is 
neither an admission that the facts stated are true, nor that the witness 
is competent to testify.—M. W. Plank-Road Co. v. Webb.............. 618 
17. What is sufficient averment of prosecution.—An allegation that a pro- 
secution was instituted against the defendant before the grand jury of 
the county, and that they refused to find a true bill against him for the 
killing,—held sufficient, on the authority of Nelson v. Bondurant, 26 
NP SI ins anew eccssadhsaveyveseedeeadanon 640 
18. Statement of venue in complaint,—When the name of the county is 
specified in the summons, and the complaint avers that the prosecution 
was had before the circuit court of “ said county’’, the venue is laid with 
Pte DELSU RONMENT 2. ola iclcis Swiss Siisjoialse Vaid ia elaus wiouisaie osisceaeaueen 640 
19. Specification of grounds of demurrer.—Under a demurrer to the com- 
plaint because it does not show a sufficient prosecution, the objection 
cannot be raised that the venue is not well laid, since the Code (§2253) 
requires that the ground of demurrer must be distinctly stated........ 640 
20. When words “ administrator,” de., are descriptio persone.—Where the 
complaint puts in issue the plaintiff’s individual title to the slave sued 
for, the superadded words “ administrator,’ &c., in the margin or cap- 
tion of the complaint, are descriptio persone: merely.—Agec vy. Williams.: 
21. How foreign statute must be pleaded.—Asa general rule, where a party 
claims a right, based, not upon the common law, but upon a statute of 
a foreign jurisdiction, it devolves upon him to prove that statute asa 
fact ; and in pleading, he is required to set out the statute, in order 
that the court may see that the right claimed is in conformity with it— 
PRB MEOWERES Coss colo aisle he bisa sea scies se eiselsi aes ieeue aniee 663 
22. How judgment of sister State must be pleaded.—But, in pleading the 
judgment of a sister State, to which “full faith and credit’’ are to be 
given (U.S. Constitution, Ari. 1V, § 1), itis not necessary to set out 
affirmatively the facts upon which the power and authority of the court 
by which it was pronounced depended................ cece eee eens 663 
23. Plea in abatement construed strictly—Pleas in abatement are not 
viewed with favor, and are construed most strongly against the pleader ; 
the rule requires that every inference, however slight, should be re- 
ee a, COTE, CULT ETE Ee TET CET TTT 678 
24. Non-joinder of partner, when defendant in attachment, not pleat 3 in 
abatement.—If an attachment against one partner is levied on the goods 
of the partnership, and the other partner brings an action for damages 
against the attaching creditor, the non-joinder of the defendant in at- 
tachment is not good matter for plea in abatement....... ee i 678 
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PLEADING AND PRACTICE IN CHANCERY. 

1. Parties to bill for injunction —The corporate authorities of Mobile are not 
necessary parties to a bill filed against the lessee of the City Water- 
Works, by another riparian proprietor, to restrain an unlawful diver- 
sion of water from complainant’s mill—Burden v. Stein.............. 104 

9, Bill filed by husband and wife held her bill alone—When a bill, which is filed 
in the name of husband and wife, concerns only the separate estate of 
the wife, seeks only to establish and protect her rights and interests, 
and asks no relief for or against her husband, it will be regarded as the 
pill of the wife alone, and the husband will be considered only her 
trustee or next friend.—Gerald and Wife v. McKenzie............... 166 

3. Bill for specific performance of contract— Vagueness and uncertainty in contract 
alleged.—Where the alleged contract was, “ that upon the purchase by 
gaid defendant of said lot and improvements, he and complainant were 
to have and own jointly all the estate purchased as aforesaid—that is 
to say, said defendant was to own one-half of said property, and com- 
plainant one-half of said property ; complainant to superintend the 
erection of certain buildings of brick, as mentioned in the deed of mort- 
gage on said lots, to repay to said defendant the moneys by him paid 
out (and the interest thereon) on account of said purchase, and on ac- 
count of said buildings, and for all provisions, horses, wagons, and 
mules furnished by him for the benefit of said firm; and complaindnt 
to take charge of the same as a hotel, and have one-half the profits 
thereof, and one-half of the rents thereof, and the said proceeds to be 
applied to the payment of said debt,” &c.—the court inclined to the 
opinion, that a specific performance might be refused, on the ground 
that the agreement as alleged was too vague and uncertain; but the 
bill was dismissed on other grounds.—Sims v. McEwen’s Adm’r....... 184 

4, Variance between allegations and proof—When the contract set up in the 
answer and proved is materially different from that alleged in the bill, 
although the defendant may have a specific performance without resort- 
ing to a cross bill, yet the same rule applies to the plaintiff as in other 
cases—he must prove the case made by the bill..................... 184 

5. Proof without allegations will not support. decree-—No decree can be render- 
ed which is not founded on an allegation in the bill, notwithstanding 
there may be ample testimony to justify it—Spoor v. Phillips........ 193 

6. Acts of cruelty proved but not alleged no ground for divorce-—Specific acts of 
cruelty which are established by the evidence, but not charged in the 
bill, cannot be made the foundation for a decree, although the court 
may well consider and give weight to them as tending to explain and 
corroborate other acts specifically alleged in the bill—David v. David. 222 

7. Substance of charge only need be proved—The particular act of violence 
charged in the bill must be substantially proved, but it is not necessa- 
ry that all the non-essential circumstances attending it should be 
proved precisely as alleged ; thus, where the wife charged in her bill 
that her husband struck her several times with a stick, choked her 
down, and drew his knife and threatened to cut her throat, while the 
evidence was that he choked her, struck her with a whip, and pulled 
her hair—held no material variance.................sccceccececees 222 

8. Distinction between opening an account and surcharging and falsifying it—When 
an account is opened on the ground of fraud, the whole of it may be 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 
unraveled; but where permission is merely given to surcharge and 
falsify, the account stands as prima facie correct, and the onus of proving 
mistakes is on the party alleging them; and therefore, where a bill ig 
filed to impeach a decree on the ground of fraud, if the answer denies 
all fraud, but admits an error or mistake, the complainant cannot have 


9. Dismissal of bill without ogelie—Lahet in failing to cnn Man dismissal 
of a bill which seeks to impeach a decree on the ground of fraud, though 
no reservation be made of complainant’s right to file-another for the 
purpose of surcharging and falsifying the account on the defendant's 
admission of mistakes, does not prejudice that right ; but if the practice 
were otherwise, the complainant’s laches in failing to amend his bill 
would be a good ground for refusing to modify the decree on error, so 
as to dismiss the bill without prejudice................. 0... ccc eens 317 
10. General prayer authorizes what relief —Under the general prayer for relief, 
complainant cannot have a decree inconsistent with the allegations of 
their bill ; as where mortgagees ask the reformation of their mortgage 
and an injunction against judgment creditors of the mortgagor, and 
their Mortgage is held fraudulent and void against such creditors—they 
cannot, under the general prayer, have established as a valid security 
in their hands a previous incumbrance on the property, which they 
allege was paid and discharged, and constituted a part of the consider- 
ation of their mortgage.—Wiley, Banks & Co. v. Knight............. 336 
11. Uncertainty in immaterial allegations no ground of demurrer—Where the 
substantial allegations of the bill, if proved, would establish a resulting 
trust in favor of the complainant, independent of the agreement under 
which the money is alleged to have been paid, uncertainty in the terms 
of the alleged agreement is immaterial, and constitutes no ground of 
demurrer.—Caple et al. v. McCollum................cccccesccccecs 461 
12. General prayer authorizes what relief —Under the prayer for general re- 
lief, when the bill is not filed in a double aspect, no relief can be grant- 
ed which is inconsistent with that specifically prayed for.—Simmons v. 
VAR NREED oe eae tas cao an ease eres enue eas wis Nos Die wie ai artes aloareadda ee 507 
13. Injunction dissolved for want of equity, and bill retained for other relief. 
Whenever the allegations of the bill are not sufficient to warrant the 
interference of the court by injunction, the injunction may properly be 
dissolved for want of equity, although the bill may be retained for 
URED WEEE — I OITES Y,. SUOTPIB. 605. o is sions os Ge Si9e as sews se eaekitees 519 
14. Allegation of wife's fear, without stating facts, insufficient to enjoin husband's 
removal of his property— Where a wife files a bill against her husband for 
a divorce a vinculo, and alleges “ that she has just cause to fear, and in 
fact does fear, that upon the filing and service of this bill he will re- 
move or dispose of his whole property”, but does not state the facts 
which cause her fears, the allegations are not sufficient to authorize an 
injunction to prevent the removal of the defendant’s property........ 519 
15. Variance between allegations and proof.—Where the bill alleged a single 
contract, by which complainant transferred six slaves to defendant, in 
consideration that he should pay all the just debts of complainant: 
while the proof showed that there were two contracts, made on differ- 
ent days, and that defendant promised to pay only those debts which 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 


were then in execution,—/eld, that the bill was properly dismissed on 
account of the variance.—Brantley v. West.............0.-seeeees 542 
16. Rule that plaintiff must recover on strength of his own” title—Although, in 
equity, as well as at law, a plaintiff must recover on the strength of his 
own title, and not on the weakness of the defendant’s ; yet it is not ne- 
cessary that he should show a good title against all the world, but it is 
enough that he shows a right to recover against the defendant.—Gar- 
I CNG isdn bins Sec acides duets dieniats hineaeeds 586 
17. Variance between allegations and proof —When a bill is filed to obtain the 
rescission of a contract on the ground of fraud, while the evidence 
shows only an honest mistake, the variance between the allegations 
and proof is fatal—Williams v. Sturdevant.................eeeee0e 598 
18. Costs—The bill in this case having been dismissed on account of a va- 
riance between the allegations and proof, the costs were imposed on the 
complainant, because he had manifested a desire by no means com- 
mendable to get rid of his bargain, when only a small portion of the 
land, of which he retained undisturbed possession, had (through mis- 
take) been omitted from his conveyance, and his vendor was solvent.. 598 
19. Hearing on bill and answer —Although the answer is to be taken as true 
in every respect, when the cause is submitted by consent on bill and 
answer only ; yet, where the answer admits enough to sustain a decree 
tor complainant, his bill should not be dismissed—Lampley et al. v. 





20. Order directing issue at law interlocutory merely—An order in chancery di- 
recting an issue at law is interlocutory merely, and may therefore be 
set aside at a subsequent term.—Dabbs v. Dabbs.................20 646 
21. When new trial may be refused — Although the inheritance is concerned, 
a new trial of the issue may be refused to the heir, notwithstanding 
the erroneous rulings of the court trying the issue, when, on all the evi- 
dence in the case, if the verdict of the jury had been against the valid- 
ity of the will, a new trial should have been awarded................ 646 


POWERS. : 

1. Execution of power of appointment.—A bequest by will to the sep- 
arate use of a married daughter, by a widow having a life estate with 
a power of appointment in favor of her children, is a good execution 
of the power.—Friend v. Oliver................cccccccccccccecece 532 


PRINCIPAL AND AGENT. 
See AGENCY. 


PRINCIPAL AND SURETY. 
See Svreties. 


PRESUMPTIONS AND LEGAL INTENDMENTS. 

1. Presumption that every man knows the law.—The rule that every 
man is presumed to know the law, is now too firmly settled by a long 
course of judicial decisions to be disturbed; and although it may fre- 
quently be productive of hardship or injustice, yet this consideration 
can only properly be addressed to the executive, or to the law-making 
power.—Erwin et al. v. Hammer ............ ee seeeecsceeeeeececs 296 
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PRESUMPTIONS AND LEGAL INTENDMENTS—continvep. 

2. Common law presumed to exist in sister State.—The courts of this 
State will presume that the common law is in force in a sister State, 
except so far as it is shown to have been changed or repealed by statute. 
eee TOT LOTT CLOT UE TTT CT ET ET EC TEER TET ES 

3. Common law presumed to exist in sister States.—By the common law, 
@ man was not bound by any judicial proceeding, to which he was 
neither a party nor a privy, and against which he had no opportunity 
to defend ; and any foreign statute, or rule of court, contravening this 
principle, and authorizing the court to proceed without notice, or upon 
publication, must be affirmatively shown, or the proceeding will be held 
void for want of jurisdiction—Foster v. Glazener................. 391 

4, Presumption that continuous fact, once proved, still exists.—Where 
@ witness is shown to have been a stockholder in an incorporated com- 
pany three years before the trial, it will be presumed that he continued 
to be a stockholder at the time of the trial—M. & W. Plank-Road Co. 
We eas ak oe oa seen ee ee ee ak suas earns Saha 

5. Injury presumed from error.—Injury will be presumed from the erro- 
neous admission of irrelevant evidence, unless the contrary clearly ap- 
pears ; since, if such evidence can do no other harm, it may obscure the 
real points in issue.—Thomas v. De Graffenreid..................... 

6. Injury presumed from error.—If an incompetent witness, to whom 
objection is duly made and reserved, is allowed to testify to material 
facts, injury will be presumed from the error, unless such presumption 
is repelled by the record; and though some of the facts to which he 
deposes are proved by witnesses on the other side, yet this does not cure 
the error.—Doe ex dem. Kennedy’s Heirs v. Reynolds .,............ 364 


REAL ACTIONS. 
1, Proof of demand on which judgment was rendered not required of purcha- 


ser.—A purchaser at sheriff’s sale, who brings ejectment against the 

grantee of the defendant in execution, is not required to prove the de- 

inand on which the judgment under which he purchased was founded, 

but may recover on proof of the judgment, execution, and sheriff's deed. 156 
2. Death of one of several co-plaintiffs before suit brought, in trespass to 

try titles, defeats entire action.—The rule which obtains in ejectment, 

that the death of one of several lessors of the plaintiff does not abate 

the suit, nor destroy the right of the survivors to proceed, does not apply 

to the action of trespass to try titles, which must be brought in the name 

of the real parties; but in the latter action, the death of one of several 

co-plaintiffs before suit brought, defeats the action, and may be pleaded 

either in abatement or in bar.—Crump et al. v. Wallace.............. 277 
3. Tenant in common may maintain separate action.—Tenants in common 

of land may maintain separate actions of trespass to try titles for their 

respective interests.—Hines and Wife v. Trantham...¥.............. 
4. Rules of practice and evidence drescribed by Code do not applg to suits 

pending when it took effect_—The rules of practice and evidence pre- 

scribed by the Code, by force of the exception contained in section 12, 

do not apply to suits pending when it went into operation—to wit, on 

the 17th January, 1853 ; and the provision of section 2211, which gives 

the defendant in real actions a right todemand an abstract of the plain- 

tiff’s title, is one of these rules.—Doe ex dem. Kennedy’s Heirs v. Rey- 


ee eorereer eeeerreerere eee eee eeesesenes eeeeesresrvrese eer 364 
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REAL ACTIONS—contINvep. 

5. Recovery in ejectment, conclusiveness of.—A recovery in ejectment is 
only for the unexpired portion of the term laid in the demise ; after 
its expiration, plaintiff cannot have execution on his judgment ; and if 
he enter, with or without execution, he is a trespasser, and attornment 


does not make the party in possession his tenant..................-. 364 
6. Does not stop statute of limitations.—A recovery in ejectment, without 
an entry under it, does not stop the statute of limitations.........4.. 364 


4. Estoppel against setting up outstanding title—Where the plaintiff and 
” “bende in ejectment derive title through mense conveyances from 
the same vendor, there is no necessity for proof of title beyond him, 
and the defendant cannot set up an outstanding title in a third person ; 
and that the plaintiff claims under a quit-claim deed, while the defend- 
ant claims under a subsequent purchase at execution sale, does not af- 
fect the principle, unless the defendant can show that the defendant in 
execution, after the execution of plaintiff’s quit-claim deed, acquired a 
superior title—Gantt v. Doe ex dem. Cowan................ee cence 582 


REDEMPTION OF REAL ESTATE. 


1. Rights of purchaser at sheriff’s sale—The purchaser of land at sheriff's 
sale under execution, on receiving the sheriff’s deed, becomes the abso- 
lute owner, and is entitled to the rents and profits on entering into pos- 
session ; and nothing is left in, the former owner, or his judgment 
creditor, but the naked right to redeem, which must be asserted in the 
time and manner prescribed by the statute.—Spoor v. Phillips........ 193 
Right of redemption how perfected.—The right to redeem is not perfect, 
and cannot be enforecd in equity, until there has been either a full per- 
formance by the plaintiff of all the statutory requisitions, or a valid 
and sufficient excuse for his non-performance, without any fault or neg- 
lect on his own part ; and when the bill alleges an excuse for such non- 
performance, the excuse —_ be ee with an offer in the bill 


o 


t 


Tender i in bill he efewihioe weliie when sufficient.—If the bill does not 
show that a tender was made before it was filed, a tender made in it is 

not sufficient to authorize a decree for the redemption, unless, in con- 
nection with such offer, the bill also shows a valid and sufficient excuse 

for the omission to make a tender before it was filed. (Correcting first 
head-note to Freeman & Warren v. Jordan, 17 Ala, 500.)............. 193 
Liability of purchaser for rents and profits—The liability of the pur- 
chaser to account for rents and profits, except “ by way of offset to the 
improvements made,” does not arise until he is put in default..... aoe. 193 
. What is not default.—If no tender is made to the purchaser during his 
life-time, he is not in default at his death ; and if, upon his dying intes- 
tate, a bill to redeem is filed by a judgment creditor against his admin- 
istrator and minor heirs, a tender in the bill, unless accompanied by the 
payment of the money into court, does not put the defendants in default, 

and no decree can be rendered against them for the rents and profits.. 193 
What interest passes by decree of redemption.—Under the statute (Clay's 
Digest, p. 502, § 1) which authorizes a judgment debtor, whose lands 
have been cold under execution, “ to redeem the interest that may have 
been sold”, it is error to decree that the purchaser convey the land by 
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REDEMPTION OF REAL ESTATE—continven. 
quit-claim deed, since he may have acquired some other interest than 
that which passed at the sale—Weathers v. Spears.................. 455 
7. Liability of purchaser for rents and profits.—Rents and profits, accru- 
ing before a tender and refusal, may be set off against improvements 
made ; but if they exceed the value of the improvements, the purchaser 
is not liable for the excess: he is liable only for rents and profits accru- 
PP er Perr Pee yr aie 455 
8. Entitled to what interest.—The purchaser is entitled, on decree of re- 
demption, to ten per cent. interest on his purchase money until the 
tender and refusal, and to eight per cent. afterwards......../........ 455 
9. Objection to agent’s authority to make tender.—The defendant in a re- 
demption suit cannot raise the objection in his answer, that the agent, 
by whom the tender was made, was not authorized to make it, unless he 
objected to the tender on that ground when it was made—Lampley et 
Gn kehs ons here rauh hapa senate ed convnesrencoergesa 621 


RETAILING. 
See Crouna Law, 9, 10, 16, 17, 18 and 19. 


RIPARIAN RIGHTS. 

1. Riparian proprietor may enjoin in equity without first establishing his right at 
law.—Equity will entertain a bill for injunction by a riparian proprie- 
tor, whose title is clear, to restrain a diversion of the water from his 
mill, without requiring him first to establish his right at law, or to al- 
lege that he has been in possession of the land for three years: such a 
bill may well be supported on the ground that complainant cannot ob- 
tain full reparation in an action at law for damages, and, further, be- 
cause the injury may involve the necessity of a multiplicity of suits. 
RETR eee ee ne nee ean err nS 104 

2. Reservation of right to divert cannot be implied, as against vendee with absolute 
conveyance, in favor of strangers—The absolute deed of a riparian pro- 
prietor conveys the right to the undiminished flow of the stream, and 
no reservation of a right to divert can be implied from the fact that, 
at the time of the execution of the conveyance, he diverted the water 
to supply 2 mill on another tract of land owned by him; especially 
when the claim is set up by astranger.............ccce cece cece cece 104 

3. Laches does not affect plaintiff’s right to enjoin.—In cases where the plain- 
tiff’s right is not clear until established at law, equity will refuse to 
enjoin, if it is shown that he has been guilty of any improper delay in 
applying to the court; but this ptinciple has no application, where his 
right is clear, and of such a character as entitles him to ask the inter- 
ference of the court without resorting to law in the first instance..... 104 

4. Right of eminent domain, and its application to the City Water- Works of Mobile. i 
The right of eminent domain, in the assumption and appropriation of 
private property for public uses, is recognized and admitted, and sup- 
plying acity with water is admitted to be a public use within the 
meaning of the constitution ; but this right can only be exercised upon 
making just compensation to the owner, nor docs it confer on the les- 
see of the City Water-Works of Mobile, in connection with the several 
acts of the legislature relating thereto, the power to deprive other ripa- 
rian propr‘etors of their right to the water of Bayou Chataque, which 
he can only obtain by pursuing the course pointed out in the statute.. 104 
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SALES, JUDICIAL. 


1. Title of purchaser at sheriff’s sale—If a deed of trust is void as against 9 ° 
judgment creditor for want of due registration, it canifot operate to 
place the title beyond the lien of his judgment; the purchaser at sher- 
iff’s sale receives the same protection, and acquires the legal title to 
the land.—DeVendell v. Doe ex dem. Hamilton... ...............0.. 156 

2, Rights of purchaser at sheriff’s sale—The purchaser of land at sheriff’s sale 
under execution, on receiving the sheriff’s deed, becomes the absolute 
owner, and is entitled to the rents and profits on entering into possess- 
ion; and nothing is left in the former owner, or his judgment creditor, 
but the naked right to redeem, which must be asserted in the time and 
manner prescribed by the statute—Spoor v. Phillips.............++- 193 

3. Liability of purchaser for rents and profits—The liability of the purchaser 
to account for rents and profits, except “ by way of offset to the im- 
provements made,” does not arise until he is put in default.......... 193 

4, What is not default—If no tender is made to the purchaser during his 

lifetime, he is not in default at his death; and, if, upon his dying in- 
testate, a bill to redeem is filed by a judgment creditor against his ad- 
ministrator and minor heirs, a tender in the bill, unless accompanied — 
by the payment of the money into court, does not put the defendants 

in default, and no decree can be rendered against them for the rents 
SAA PCRS 5a oy pero ians sieve aye ne) atie 9 Sosa 6 AU, cee iota to sialal gw owen e plas laters . 193 
. Sheriff's sale void for uncertain description of land—A sale under execution 

of two hundred and forty acres of land, out of a tract containing two 
hundred and eighty acres in a single body, when there is no descrip- 
tion or other means of distinguishing the portion levied on and sold 
from the residue of the tract, is void for uncertainty and indefiniteness 

of description.—Deloach v. The State Bank.............esescssseces 437 

6. Liability of purchaser for rents and profits—Rents and profits, accruing be- 
fore a tender and refusal, may be set off against improvements made ; 
but if they exceed the value of the improvements, the purchaser is not 
liable for the excess: he is liable only for rents and profits accruing 
after the tender.—Weathers v. Spears.........cccccccsccreccecceces 455 

7. Eniitled to what interest—The purchaser is entitled. on decree of redemp- 
tion, to ten per cent. interest on his purchase money until the tender 
and refusal, and to eight per cent. afterwards................cceeeee 456 


or 


See Statutes, CONSTRUCTION or, i. 


_SCIRE FACIAS. 


1. Against Bail,—see Ingram v. The State............ baka eacep ma ane o. WW 

a Pere erE Sper Karty! 44 
2. To revive judgment,—see DeVendell v. Doc ex dem. Hamilton.......... 156 
SET-OFF. 


1. What are demands not sounding in damages merely —A demand “ not sound- 
ing in damages merely”, under the statute of set-off (Code, § 2240,) is 
one which, when the facts upon which it is based are established, the 
law is capable of measuring accurately by a pecuniary standard; and 
therefore, under this statute, if a vendee with covenants of warranty 
buys in an outstanding vendor’s lien, at a price less than the amount 
of the purchase money and interest, this demand, if reasonable, would 
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SET-OF F—continvep. 
be a good set-off in an action on the note given for the purchase money. 
EEE eT CET eee Terr TT er ere Tere 
2. When demand for unliquidated damages against insolvent estate of assignor may 
be set off in equity against assignee—A demand for unliquidated damages, 
arising from a breach of covenant of title, may be set off in equity 
against a note founded on an independent consideration, when the 
vendor is dead and his estate insolvent ; but to make it available as an 
equitable set-off against an assignee of the note, it must be shown to 
have accrued before notice of the assignment.—Wray’s Adm’rs v. Furniss. 
3. When distinct cross demands may be sé off in equity —The mere existence of 
mutual and independent demands does not authorize the interposition 
of equity to set them off against each other; but, to warrant the inter- 
ference of equity, there must be circumstances from which it can be in- 
ferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that the one should be dis- 
counted from the other, or there must be some other intervening equity 
which renders the interposition of that court necessary for the protect- 
ion of the demand sought to be set off—Simmons v. Williams......... 
4, Demand due to administrator cannot be sct off in equity against his. individual 
debt—An administrator de bonis non having recovered a decree, on final 
settlement, against the administrator in chief, the money was collected 
under execution against the surety on the latter’s official bond ; and the 
decree having been afterwards reversed on error, the surety sued at 
law to recover the money: Held, that the defendant could not enjoin 
the judgment at law, by alleging that he had paid over the money to 
the distributees of the estate, some of whom were insolvent and non- 
resident ; that he had subsequently recovered another decree against 
the principal administrator, on which execution had been issued and re- 
turned ‘no property’; and that the surety had been indemnified by his 
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SHERIFFS. 
1. Judicially known.—The courts are bound to know judicially who are the 


sheriffs of the several counties in the State.—Ingram et al. v. The State. 


SLAVES. 
1. Validity of directions by will concerning government and treatment 


of slaves.—If a testator gives specific directions by will to his executor, 
concerning the treatment and government of his young slaves, until 
they arrive at the age fixed for their emancipation, which contemplate 
that they shall remain in this State and yet occupy a condition of qual- 
ified freedom, the tfust is invalid, since our law recognizes no other 
status than that of absolute freedom or absolute slavery; but where he 
directs his executor “to receive them into his possession, to take care 
of, protect, govern, and contro] them, until they arrive at age, accord- 
ing to the laws of this State, treating them with humanity according to 
the position they occupy in society, and see that they are not imposed 
upon by others’, the directions create no additional obligation on the 
executor to that which would exist independently of them, and are not 
illegal.—Abercrombie’s Ex’r v. Abercrombie’s Heirs............... 
2. Validity of bequest of freedom to slaves.—A bequest of slaves to an 
executor, with directions “to have their freedom secured to them when 
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SLAVES—conTINUED. 
they shall have arrived at age, by the laws of this State, if it can be 
done, so that they may remain here, and, if he cannot do so, to send 
them to some free State or country, wherever in his discretion will be 
best for them,” is a valid trust, which the executor, under our existing 
laws, has full authority to execute ; and if the laws in force at the time 
fixed for their emancipation should not allow them to remain in this 
State free, and the executor should then refuse to remove them, after 
having submitted his administration to a court of equity, although the 
slaves themselves might not be able to enforce the execution of the trust 
by suit, the court would have ample powers to enforce it............ 489 
3. Validity of pecuniary legacies to slaves—A pecuniary legacy to a 
slave, to vest immediately on the testator’s death, is void, because he 
is incapable of taking as legatee; but if the legacy is not to be paid 
until the time fixed for his emancipation, and there is no express gift 
before the time of payment, it is valid.............0..ccceceecueeee 489 
4, Residuary legacy to person incapable of taking distributable among 
next of kin.—If a testator appoints as his residuary legatees a slave 
woman and her children, and directs the emancipation of the children 
only, the legacy to the mother is void,and she herself, with her portion 
of the residuary legacy, must be regarded as property not disposed of 
by the will, and therefore distributable to the next of kin under the 
EE ee eT eT a ere eee Peers. ee 489 
5. Liability of hirer of slave for negligence.—The hirer of a slave is re- 
sponsible only for the omission of that care and dilegence which the gen- 
erality of mankind use and exercise in relation to their own slaves under 
similar circumstances; and if he re-hires the slave to another, his own 
contract of hiring being general in its terms, he is equally responsible 
for the same degree of negligence on the part of his bailee—Alabama 
& Tenn. Rivers Railroad ‘Co. v. Burke............ccccccccccccccecs 535 
6. Fuilure to callin physician not necessarily negligence.—The law does 
not make it the duty of the hirer, under a contract general in its terms, 
to call in a physician on every occasion when the slave is sick and he 
does not know what is the matter with him; nor does it pronounce him 
guilty of neglect, merely because he docs not, under such circumstan- 
GOS; CHM Ay PU VRICIBAN 5.65.00 ciliers/s aie eso 0 5a Stare wea Raweawe MEE 535 
7. Act tending to show negligence may be proved to have been done under advice of 
physician.—Where the plaintiff introduces evidence of an act tending to 
show negligence in the treatment of the slave—e. g., his removal by 
railroad, while sick—the defendant has the right to prove that he acted 
under the advice of a physician, ...... i c..cccccceqevscescentsoutce 535 


SPECIFIC PERFORMANCE. 
See Cuancery, 5, 6, 12, 13. 
PLEADING AND Practice Inv Cuancery, 3, 4. 


STATUTES, CONSTRUCTION OF. 

1. Construction of statute requiring registration of deeds of trust—DeVendell v. 
a Ro soso sks Kas oweasces vane taebeinen 156 

2. Construction of acts for liquidation of Planters and Merchants’ Bank of Mobile. 156 

3. Construction of statutes prohibiting unlicensed physicians from practicing — 
Mays, adm’r, &c., v. Williams....... Warnes sidieat avnnn denen tinned ar 
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STATUTES, CONSTRUCTION OF—continvuep. 
4. Virginia statutes of distribution —At common law, the title to the personal 
property of an intestate is cast upon his personal representative, and 
not upon his next of kin; and the statutes of Virginia, as shown in the 
record in this case, have not changed the common law in this respect ; 
and consequently a sole distributee in Virginia, who has never had pos- 
session, before administration granted or distribution made, has not 
such a title to the personalty as will sustain detinue.—Reese v. Harris. 301 
5. Rule for computation of time under statute—~In the computation of time 
from an act done, the day of performance is excluded, and fractions of 
a day are not recognized; but in construing a statute, which, as be- 
tween different acts, gives a preference or priority to that which is first 
done, this rule, it seems, does not apply.—Lang v. Phillips........... 311 
6. Application of rule—Under the statute regulating the practice in the 
common-law courts of Mobile, which provides (Pamphlet Acts 1853-4, 
p. 92, § 10) that “the lien acquired by any execution issuing from either 
of said:courts shall not be lost, if alias executions issue to the sheriff 
without interval of more than ninety days’’, an original execution was re- 
turned on the 14th April, and an alias was issued on the 14th July next 
thereafter: Held, that the lien was not lost.................ceeeeeee 311 
7. Construction of statute requiring appointment of commissioners, when judge of 
county court is interested, to make settlements with executors—Heydenfeldt v. 
MINOW MEN cririric ois aivin'o'sip snicis Bele bis as Goo woes aie ols Swiss oda Rs Re.clasie sun's 424 
. Retroactive effect of statute——Evidence tending to show a parol gift of a 
slave, cannot be rebutted by proof of a statute subsequently enacted, 
under which the gift would be invalid: since the statute cannot retro- 
act on the gift, nor affect it in any way, it is irrelevant evidence.— 
po el 651 
9. Georgia statute of garnishment construed—Gunn v. Howell.............. 663 
10. Insolvent laws of Georgia construed, and held no defence to action for recovery of 
property omitted from schedule—Garrett’s Adm’rs v. Garrett & Garrett.. 687 
See Fravps, STATUTE oF. 
Limitations, STATUTE OF. 
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SUMMARY PROCEEDINGS. 


1. Statutory proceeding in Georgia to establish lost note, not proceeding in rem.—The 
summary remedy given by statute in Georgia to establish a lost note 
(Prince’s Digest, p. 420, § 6), being predicated on an exparte affidavit, 
and without notice to the party to be affected thereby, cannot be assim- 
ilated to suits commenced by original attachment, or others analogous 
to proceedings in rem, since the court has custody of neither the per- 
son nor the thing.—Foster v. Glazener..............ccccceeeeceeees 391 


Sze Jvurispiction, 4, 6, 8, 9, 10. 


SURETIES. 

1. Principal and surety—New contract between surety and creditor —If the surety 
on a note, given for the purchase money of a slave, executes his own note 
to the payee, “in discharge of the balance remaining due”, and takes 
up the original note, his position as surety is exchanged for that of 
creditor ; he becomes the principal in his new note, and cannot defeat 
a recovery on it, by setting up fraud in the sale of the negro, ora 
breach of the warranty of soundness—Fluker v. Henry’s Adm’r..... .. 403 
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SURETIES—conTINvUED. 

2. Summary proceeding, if record show jurisdiction, like other suits —A statutory 
proceeding by notice and motion, on the part of a surety against his 
co-surety, if the defendant appears and pleads, and the issues are tried 
by a jury, is like any other case commenced in the ordinary mode, ex- 
cept that the record must show that the court had jurisdiction.—Ruther- 
ford’s Adm’r v. Smith........ 0... cece cece eee eee EP OD ia os, 417 

3, When equality is equity—When parties stand in cgquali jure, with refer- 
ence to liabilities arising ex contractu, equality of burthen becomes equity. 
TTL ETE TIP CEE re 503 

4, How this equity may be destroyed.—But, although parties are equally bound 
to bear the burthen of any loss which may accrue from their joint con- 
tract, this equality may be destroyed by the act of one party in super- 
inducing the loss, or by their subsequent contract.............eee00- 503 


oe 
TENANTS IN COMMON. 
1, May maintain separate actions—Tenants in common of land may maintain 
separate actions of trespass to try titles for their respective interests. 
Se UE UNF. COMIN ccc ccceesescccvecectontasdusete 359 


TRESPASS TO TRY TITLES. 
See Reat Actions. 


TRIAL OF RIGHT OF PROPERTY. 
1. Husband, as trustee, may interpose a claim at law.—If no trustee is provided 
for in the marriage settlement, the legal title to the separate estate of 
the wife is necessarily vested in the husband, if he reduces the property 
into possession ; and having the legal right, he may interpose a claim 
at law, when her property is levied on, and try the right of property. 
GCPRIG GN) W116 VaMOKONZIG: «5.5.2.6 o.0i6 5:6. 055:s siniaicivieisind cine ele ee sees ale 166 
2. Endorsement of levy on fi. fa. admissible evidence against claimant.—The sheriff ’s 
endorsement on a ji. fa. of his levy is admissible evidence against the 
claimant, on a trial of the right of property, for the purpose of showing 
its levy on the slave in controversy—Thomas vy. Henderson.......... 523 
3. Fuels tending to show defendant’s adverse possession, at or before levy, admissible 
evidence for plaintif.—That the defendant in execution resided on, and 
claimed as his own, the plantation on which the slave in controversy 
worked ; that his son, who was controlling the slave avowedly as his 
overseer, and his daughter, who was the claimant, resided on the plan- 
tation with him at that time ; and that said defendant, while the slave 
was being thus controlled, declared that his son was his overseer,—are 
facts tending to prove the defendant’s possession under claim of owner- 
ship, and are admissible evidence to showadverse possession.......... 523 
4. Declarations of ownership by one in possession admissible as part of the res gestae. 
The declarations of the defendant in execution to the sheriff, when the 
latter was about to levy an execution on another slave as the property 
of his son—“ that he might go contented without her, that he would 
never get a negro there on hisson’s account, and that every negro there 
belonged to himself”’—when it was shown that the slave in controversy 
was then in his possession, are admissible evidence as part of the res 
geste, being explanatory of his possession. ...,.......+..+. sectocescs 538 


. 
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TRIAL OF RIGHT OF PROPERTY—contmver. 


5. Relevancy of evidence as tending to show ownership.—Where the slaves in con- 
troversy lived and worked on the plantation owned by the defendant 
in execution, together with himself and his children, and constituted 
a part of his family, the fact that he furnished the family with necessa- 
ries, is evidence (though weak) tending to prove his ownership of the 
arue—Thomaes v. DeGrebear ela... ooo oss on ssenednses osccescen 651 
6. Relevancy of evidence as tending to disprove ownership.—But the fact that the 
defendant in execution did not obtain credit on the faith of the slaves 
in his possession, is not competent evidence to disprove his ownership. 651 
7. Declarations in disparagement of title—Declarations made by the defend- 
ant in execution, while in possession of the slave in controversy, to the 
effect that said slave did not belong to him, but to the claimant, who 
was his daughter, although they may be entitled to but’ little (if any) 





weight, are admissible evidence for the claimant.................... 651 
8. Value of property at time of trial—The plaintiff in execution may prove 
the value of the property at the time of trial....................06. 651 


9. Conclusiveness of judgment on trial of right of property.—If the 
claimant recover judgment on verdict against the plaintiff in attach- 
ment, on a trial of the right of property under the statute, and after- 
wards bring an action for damages against him, the judgment on the 
trial of the claim suit is conclusive on the point that the defendant in 
attachment had no interest in the property.—Roberts v. Heim........ 678 


TROVER AND CONVERSION. 
1. Transfer of bills and notes by unauthorized person is conversion.—The unauthor- 
ized transfer, by the secretary of an incorporated insurance company, 
of promissory notes and bills of exchange belonging to the company, is 
a conversion for which trover may be maintained—Firemen’s Ins. Co. 
Us en a a a pic ainsi cictsiste oes 228 
2. Conversion waived by subsequent ratification of transfer.—Such a 
conversion may be waived by a subsequent ratification by the company 
of the transaction, with full knowledge of ali the facts ; and the ratifi- 3¥*9 
cation may be either express or implied............0...cc ee eeeeeeees 228 
3. Ratification implied from bringing assumpsit against secretary, and taking judg- 
ment against transferree as garnishee-—If the plaintiff, with full knowledge 
ofthe tort, brings assumpsit against its secretary for the amount of the 
bills and notes, summons the transferree by process of garnishment, 
takes judgment against him for the balance of indebtedness admitted by 
the answer on account of the bills and notes, and coerces satisfaction 
of the judgment—this will be held a confirmation of the transaction, 
and will estop the company from afterwards bringing trover against 
rs we Racine bi ann pne daw bs dik b pues ¥Kaw ane 228 
4. Conversion defined.—To constitute a conversion, it is not necessary that 
the party should have had the exclusive control, or actual manucaption 
of the goods ; the term embraces, in its legal import, any intermeddling 
with, or dominion over the property of another,subversive of the rights 
of the true owner ; as, if the defendants are actually present, aiding 
and assisting another in the unlawful desiga of removing plaintiff's 
slaves from the State, with the intention of wrongfully depriving him 
of his property, even though it be for the use and benefit of his wife, 











51 


1 

















INDEX. 779 


TROVER AND CONVERSION—contivep. 
each act, in furtherance of the common design, is the act of all, and all 
are guilty.—Freeman v. Scurlock et al........... 0... c ce ceeeeeeeees 407 
. Facts reasonably tending to show conversion —On separation between plain- 
tiff and his wife, and a division of their property had by consent, the 
slaves here sued for in trover were allotted to the wife, and afterwards 
went into the possession of her brother, against whom the plaintiff 
brought detinue. The sheriff went with the process to the neighbor- 
hood in which the slaveswere, but did not find them ; and on the second 
or third night afterwards, the wife, in company with a minor brother, 
who is onc of the defendants in this action, started with the slaves to 
Montgomery. They were met by the other defendant, with his wagon, 
at 11 o’clock that night, several miles from the place of starting, and 
proceeded in his wagon to Montgomery ; travelling by the usual route. 
At Montgomery, the wife and her brother, with the slaves, took pas- 
sage on a boat, and proceeded to Texas, where she and the slaves re- 
main; and the other defendant returned home. The bill of exceptions 
states, also, that there was evidence “tending to show that the defend- 
ant’s wagon had been engaged without telling him the object, that nei- 
ther of the defendants exercised control over the slaves, and that the 
brother went to Texas as the escort of his sister”: Held, that the evi- 
dence reasonably tended to prove a conversion, and that the court 
therefore erred, in instructing the jury that, if they*believed all the 
evidence, they must find for the defendants...................00000 407 
6. Bailee of widow, before administration granted on her husband’s estate, not liable 
for value of property to administrator subsequently appointed.—If a widow hires 
outa slave belonging to the estate of her deceased husband, before ad- 
ministration granted, and the bailee returns it at the expiration of the 
term, in as good condition as when he received it, he is not liable in 
trover to an administrator subsequently appointed for the value of the 
slave and interest.—Williams, adm’r, &c. v. Crum..............e000. 468 
7. Measure of damages.—The general rule in trover, that the measure 
of damages is the value of property at the time of the conversion with 
interest thereon, was adopted to give the plaintiff a full indemnity for 
the injury sustained by the defendant’s wrongful conversion of his pro- 
perty, and to prevent the defendant from deriving any benefit from his 
own wrongful act ; but there are cases to which thisrule has no just 
application, and in which the equity of the case is allowed to mitigate 
I pein davedavacwed ante okgees eosveveeesca Gee 


See Action, 3. 
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TRUSTS. 
1. Resulting trust in lands purchased by administrator with funds of 


the estate, and re-sold at a profit——If an administrator purchases land, 
ot other property, with the money of the estate, and afterwards re-sells 
it at a profit, the benefit of the purchase enures to the estate, and not 
to himself individually.-Mosely ct al. v. Lane ..............-000 , 62 


2. Estopped by his conduct from denying that the purchase was made 


with funds of the estate.—Where an administrator agrees with his co- 
administrator that they will buy certain lands for the estate at the Gov- 
ernment land sales, and in compliance with that agreement procures 
him to join in raising funds for that purpose, and charges the estate 
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TRUSTS—conrTInveEp. 
with the expense of raising those funds; and prevents his co-adminis- 
trator and the only adult son of the decedent from attending the sales, 
by assuring them that he will buy the lands for the estate, and at the 
sales prevents other persons from bidding for them, by declaring that 
he had come there expressly to buy them for the estate ; and by these 
means, and with these funds, buys the lands for a sum greatly below 
what he would otherwise have had to pay for them, and takes the title 
in his own name, and soon afterwards re-sells them for a large profit, — 
he is estopped in equity, as against those representing the estate, from 
denying that the funds belonged to the estate. (Chilton, C.J., dissenting.) 
3. In whose favor trust enures.—If the agreement was to purchase the 
lands “for the estate,’’ and the administrators knew at the time that the 
estate was free from debt, the resulting trust enures to the benefit of 
the residuary legatees of the estate. (Chilton, C. J., dissenting.)....... 
4, Resulting trust established against purchaser at sheriff’s sale in fa- 
vor of defendant in execution.—The evidence in this case showed these 
facts: Complainant’s land was sold under execution, and bought in by 
defendant at about one-sixth of its real value. At the time of the sale, 
defendant declared to several persons that he was buying in the land 
for complainant, and requested them not to bid for it; and after the 
sale, on several occasions, he declared that he had bought it in for com- 
plainant, and that complainant was to have it if he repaid the money 
by the next term of the court. Within a month after the sale, when de- 
fendant had paid nothing on the execution, complainant had an inter- 
view with him, went with him to the sheriff’s office, and there counted 
out and paid, in his presence, the amount of his bid; which was there- 
upon credited on the exccution: Led, that these facts made out a clear 
case of resulting trust.—Caple et al. v. McCollum.................. 
5. Statute of frauds does not apply to resulting trusts.—The statute of 
frauds has no application to trusts created by operation of law alone, 
which may always be established by parol, except where some rule of 
RI NLHIA CS MNOWIENIUM 1 2 TAL ales is th 5 on ie rare te pte dis.ceps yd isla Sie eislnls So Gua oissoi9 sis 
6. Bequest to executor in trust enures to next of kinon failure of trust. 
Where property is bequeathed to an executor in trust for a specific ob- 
ject, which fails or is declared invalid, he takes no personal interest in 
it, but a resulting trust then arises in favor of the next of kin.—Aber- 
crombie’s Ex’r v. Abercrombie’s Heirs ............0.cccscacecscese 


VENDOR AND VENDEE. 

1. Fraudulent misrepresentations by vendor no defence at law against 
deed—The only fraud which can be set up at law to avoid the operation of 
a sealed instrument, is that which goes to itsexecution: fraudulent mis- 
representations, on the part of the vendee, to the effect that he would 
not use the deed against his covenantor, are no defence at law.—Holley 
NN Sate cae oe ey DU Saab REET Shakes 4 Ko Caw ophdmee ao ne 

2. Discharge of note by subsequent parol agreement.—A parol agrec- 
ment between vendor and vendec, made on discovering that the vendor 
had no title to a portion of the land conveyed, to the effect that the 
vendee should be discharged from the payment of the balance due on 
the note, unless the vendor made hima good title to that portion of the 
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VENDOR AND VENDEE—contTINvED. 

land within a reasonable time, is valid, and constitutes a good defence 

to an action on the note to recover the balance.—Hussey v. Roquemore. 281 
3, Retention of possession by vendee.—If the vendee retain the possession 

of the land under the contract, this might operate as a waiver or exten- 

sion of the time for the delivery of the deed; but if he abandon it with- 

in a reasonable time, the note cannot be enforced against him, even 

though he retain the possession of the other portions................ 281 
4, Measure of damages.—The damages resulting from the failure of the 

vendor to make title to the land being uncertain, and the difference be- 

tween the value of the land and the balance due on the note being slight, 

the agreement is not in the nature of a penalty, which would only enti- 

tle the vendee to scale the note tothe amount of the actual value of the 

land ; but discharges him, if titles are not made, from the entire balance 

ARGON EG TIOUE ss 8 5 soc oe dia/s serves cio. clp aidialel visi elec’ sl eRe 281 
5. Promise to make deed not performed by tender of another’s deed.— 

If the vendor, on discovering that he has no title to a portion of the 

land, promise to “ make a valid deed” thereto, the vendee is not bound 

to accept the deed of a stranger, which, though it conveyed a good ti- 

tle, might yet involve the trouble and expense of an inquiry to ascer- 

tain its validity: he has a right to stand on the terms of his contract. 281 
6. What is reasonable time.—A promise made on the 8th December, 1849, 

to make titles “ within a short time” thereafter, is not complied with 

by tendering a deed “after the 13th October, 1851,” and after the ven- 

ee had abandoned ‘the land. ..:.6s..::ci:essiee veistee cidaeswieas swielewbaleld 281 
7. When vendee may enjoin judgment on account of vendor’s insol- 

vency.—A vendee, with covenants of warranty, against whom a judg- 

ment is recovered on the notes given for the purchase money, and who 

is afterwards evicted from the land under title paramount, may enjoin 

the judgment in equity, when the estate of his vendor is insolvent, and 

the defence could not have been made at law.—Wray’s Adm’rs v. Furniss. 471 





VERDICT. 
1. When defendant is entitled to judgment on verdict.—Where issue is joined on 
several pleas in bar of the action, one of which is good, and the jury by 
their verdict “find the issues in favor of the defendants’’, the defend- 
ants are entitled to judgment ; and if the court erred in overruling de- 
murrers to the other pleas. it is error without injury, which will not 
reverse the judgment.—Brantley v. The State............. cece eeeees 44 
2. Judgment on verdict for defendant.—Issues being joined on the pleas of non 
deine and justification under legal process, a verdict fiading the defend- 
ant not guilty, and assessing the damages and the separate value of 
the slaves, is sufficient under the statute to support a judgment in his 
PUG Vi TICINO. oo ooo oiniss iver ec ssasecaviisiesesncmes 329 
3. Sufficiency of verdict in detinue—In detinue for eight slaves, a trial being 
had on the plea of the general issue, the jury returned a verdict that 
“they find for the plaintiff, and assess the value of the slaves sued for 
as follows.” &c. (specifying by name, and assessing the separate value 
of all the slaves, except one, as to whom the verdict was entirely silent,) 
“and they also find the hire of said slaves to be $200”: Held, that the 
verdict was not sufficient to authorize the rendition of judgment ; while 
Rice, J., dissenting, held that it was a good finding for the plaintiff for 
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the seven slaves named, with their hire as damages for their detention, 
and against the plaintiff as to the slave not named in the verdict, 
Seats: ewciieuh sc Suteannegeaatussabawes calemabes 


4, Inquest of jury, on writ of ad quod damnum, held insufficient—The writ of ad 


quod damnum in this case was issued on an application to the probate court 
for the elevation of a mill-dam already erected (Code, §§ 2089-98) ; and 
the inquest of the jury was quashed, because, 1st, the return did not show 
that the jury were sworn by the sheriff “ to discharge their duties fairly 
and to the best of their ability’; 2dly, it did not show that they were 
charged by the sheriff as the statute directs; and, 3dly, it did not re- 
spond to the matters which the statute requires them to investigate. 
EEE ee eee eer ere rn ee Te Tete ee 


WATER-WORKS, MILL-DAMS, &c. 
1. Right of eminent domain —The right of eminent domain, in the assump- 


a) 


tion and appropriation of private property for public uses, is recog- 
nized and admitted, and supplying a city with water is admitted to be 
a public use within the meaning of the constitution ; but this right can 
only be exercised upon making just compensation to the owner, nor 
does it confer on the lessee of the City Water-Works of Mobile, in con- 
nection with the several acts of the legislature relating thereto, the 
power to deprive other riparian proprietors of their right to the water 
of Bayou Chataque, which he can only obtain by pursuing the course 
pointed out in the statute—Burden v. Stein............... 2... eee ee 


2. Corporate authorities of Mobile not necessary parties to bill against lessee—The 


lessee of the City Water-Works of Mobile, under his lease from the city, 
can have no higher powers than his lessor had ; and if he be enjoined 
in equity, for an unlawful diversion of water from the mill of another 
riparian proprictor, his lessor is not a necessary party to the bill..... 
Inquest of jury, on writ of ad quod damnum, held insuficient —The writ of ad 
quod damnum in this case was issued on an application to the probate 
court for the elevation of a mill-dam already erected (Code, §§ 2089-98); 
and the inquest of the jury was quashed, because, Ist, the return did 
not show that the jury were sworn by the sheriff “ to discharge their 
duties fairly and to the best of their ability”; 2dly, it did not show 
that they were charged by the sheriff as the statute directs ; and, 3dly, 
it did not respond to the matters which the statute requires them to 
investigate-—Owen v. Jordan............. ere ee Cn ree 


WILLS. 
1. Construction of bequest to testator’s wife during her life or widowhood, and if she 


married, then over to his daughter —A bequest was in these words: “I lend 
unto my beloved wife, during her natural life or widowhood, all my land, 
also one negro girl called Sarah. * * * Item, my will and desire is, at 
the death or marriage of my wife, that my son may have my land, to 
him, his heirs, and assigns forever. Item, I likewise desire, if my wife 
marries, that my eldest daughter may have the negro girl”: Held, that 
the quasi remainder of the daughter was not contingent, but vested— 
that she took equally on the death or second marriage of her mother. 
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WILLS—CconrTINvUED. 
9, As to rule of construction which gives effect to the latter of two repugnant clauses 
in a will—The rule of construction which sacrifices the former of two 
repugnant clauses in a will, is only applied on the failure of every at- 
tempt to give to the whole will such a construction as will render every 
part effective ; and to this end clauses and sentences may be transposed, 
if by such transposition a consistent disposition may be deduced from 


the entire will.—Pace and Wife v. Bonner. ..............cseecceecs 307 


3, Bequest to one of negro woman “‘ and all her increase which she now has or may 
hereafter have’’, and by subsequent clause to another of one of her children by name. 
A testator bequeathed to his daughter a negro woman, named Jinney, 
“and all her increase which she now has or may hereafter have’’, and 
by a subsequent clause gave to his son a negro boy named Moses, who 
was a child of Jinney’s: Heéld, that the latter bequest must be construed 
as an exception to the former, and that the boy Moses passed to the 
RRMA ORO IN ies Ges 6 Sisco sre aca! odie ororaidle ale)@'e 8S sieve nlabetyial eae eS 
See CHANCERY, 8. 

DEBTOR AND CREDITOR, 3. 
EvipEnce, 30. 

JupGMENTS AND DEcREES, 11. 
Staves, 1, 2, 3,°4. 


WITNESSES. 

1. When interested witness cannot prove his own release-—If the interest of a 
witness appears on the face of the note in suit, and objection to his 
competency on that ground is made before filing cross-interrogatories, 
he is incompetent to prove his own release.—Hiscox v. Hendree.....: 

2. Tenant incompetent witness for landlord.—A tenant, who is in pos- 
session of the premises sued for, is not a competent witness for his land- 
lord: if the verdict is against him, he would be liable for the mesne 
profits, and might also be turned out of possession ; and since the mesne 
profits may be worth more than the rent of the land, his interest is not 


balanced.—Doe ex dem. Kennedy’s Heirs v. Reynolds............... 364 


When sub-hirer is competent witness for his bailor.—If the com- 
plaint is so framed as to authorize a recovery only for the fegligence 
of the defendant himself, a person to whom he re-hired the slave during 
the term, and in whose possession the slave died, is a competent witness 
for him ; aliter, if the complaint would also authorize a recovery for the 
negligence of the witness.—Ala. & Tenn. Rivers Railroad Co. v. Burke. 

Stockholder in private corporation not competent witness for it. 
The members or stockholders in a corporation, created for private em- 
olument, are not competent witnesses for the company ; and where the 
charter provides that the directors “shall be owners of stock’, proof 
that the witness is a director, unexplained and uncontradicted by other 
evidence, is sufficient to exclude him—M. & W. Plank-Road €o. v. 


a) 
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5. When interested witness may prove his own competency.—If the interest of a 
witness appears from his own testimony, he may testify to facts which 
will remove the objection; aliter, when his interest is otherwise shown. 
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